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SELBY v. CLARK. 


Proof of the handwriting of a subscribing witness, under a temporary absence 
of the witness without a change of domicile, shall not be received, for it 
might lead to great abuses; but where a witness leaves the State in the 
exercise of a public duty (as in the case of a Member of Congress) all 
presumption of collusion is repelled, and his handwriting may be proved. 


Trespass on the case, tried before Ruffin, J., at Beaurorr. On the 
trial it became material for the plaintiff to give in evidence a bill of 
sale for a slave, to which Richard Hines, Esq., was the subscribing wit- 
ness; it had been heretofore proved and registered upon the testimony of 
the subscribing witness. 

Mr. Hines had been elected a representative of the district to which 
Beaufort County belongs, and at the time of trial was at Washington 
attending his public duties as a Member of Congress, but was not 
there with any intention of changing his domicile from this State. (266) 

The suit had been pending for several years, but Mr. Hines had 
never been summoned as a witness in it, nor had any attempt been made 
by the plaintiff to obtain his deposition. 

The plaintiff offered to prove his handwriting, and on such proof 
claimed to read the bill of sale; but the court refused to allow it, and a 
verdict was given for the defendant. The plaintiff moved for a new 
trial because the evidence was not received, and the court (by consent of 
parties, and in order that the rule of evidence might be settled) over- 
ruled the motion and gave judgment for the defendant; whereupon there 
was an appeal to this Court. 


Badger for appellant. 
Hogg and Gaston, contra. 
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Taytor, C. J. The general rule which requires the proof of a bond 
to be made by the subscribing witness has undergone various relaxations, 
the first of which seems to have oceurred in Coghlan v. William- 
(273) son, 1 Doug., 93, which was certainly a strong case, since besides 
the impossibility of obtaining the attendance of the witness, there 
was the defendant’s admission of the debt. The rule which now appears 
to be established in England is that the secondary evidence is admissible 
where the witness is out of the jurisdiction of the court, so as not to be 
amenable to its process. I do not recollect any practice in this State 
which authorizes a proof of the handwriting under a temporary absence 
of the witness, and without a change of domicile, which I think it would 
be dangerous to establish, on account of the abuses to which it might 
lead; for a subscribing witness who might alone be cognizant of the 
corrupt consideration of a bond might be sent over the line to suppress 
all proof except that of the execution. But where a man leaves the State 
in the exercise of a public duty, as in this case, as all presumption of col- 
lusion is thereby repelled, justice ought not to be delayed or interrupted 
by his absence. I think, therefore, it may fairly be considered as coming 
within the reason of other admitted exceptions to the rule, and that there 
ought, therefore, to be a new trial. 


Haut, J. If the defendant could not have dispensed with the testi- 
mony of the witness Hines, it would have been incumbent on him to have 
taken his deposition, because he could not procure his personal attend- 
ance. The witness being absent in the discharge of duties imposed upon 
him by law, so far resembled a witness whose place of residence was 
without the limits of the State; of course, his deposition might have been 
taken, if the party had thought proper to do so; but he was not obliged 
to do so, because it is a rule of evidence in our courts that the hand- 
writing of a documentary witness may be proved, provided he lives with- 
out the limits of the State. I, therefore, think that the rule granting a 
new trial should be made absolute. 


Henperson, J., concurring, Reversed. 


Cited: Edwards v. Sullivan, 30 N. C., 305; Miller v. Hahn, 84 N. C., 
227. 
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(274) 


THE GOVERNOR, To THE Use or HOLCOMB, vy. FRANKLIN anp OTHERs. 


If a constable sue out a warrant, obtain judgment thereon, and receive the 
amount thereof from the defendant, without an execution, and fail to 
pay over to the plaintiff the amount received, the securities of the con- 
stable are liable to the plaintiff, notwithstanding he received the money 
without having an execution. 


Dest on a constable’s bond, brought against the defendants, as securi- 
ties to one Martin, a constable of Surry, tried before Daniel, J., at 
Surry. The condition of the bond was in these words: 

“The condition of the above obligation is this, that whereas the above 
bounden Joseph Martin was duly appointed a constable in Jonesville 
District in the county of Surry: now, if the said Joseph Martin shall 
well and truly pay, unto the person or persons properly authorized to 
receive, all moneys which he may collect by virtue of said office, and shall 
faithfully execute all process which may come into his hands as such, and 
true returns make thereon; and, furthermore, shall well, truly, and faith- 
fully, in all and singular, discharge the several duties belonging to his 
office as such, according to law, during his continuance therein, then the 
above obligation to be void; otherwise to remain in full force and virtue.” 

The facts were that Holcomb placed in Martin’s hands a note to col- 
lect, and took a receipt for it. This note had been made by Joseph Har- 
rison and Daniel Marrion, payable to James Waugh. The constable 
obtained a judgment against Harrison and Marrion, and execution was 
stayed; after the stay expired, the constable, having the judgment in his 
hands, but no execution having issued thereon, received the amount 
of the judgment from Harrison and Marrion, and failed to pay it over to 
Holeomb on demand. 

The present action was then brought, and on the trial plaintiff offered 
to prove the admission of the constable, Martin, that he had collected 
the money; this was objected to, on the ground that by the terms 
of the condition of the bond the securities thereto were not bound (275) 
unless the plaintiff showed an execution authorizing the collection 
of the money. The court overruled the objection and received the evi- 
dence, and instructed the jury that if the constable collected the money 
in his official character, having a judgment for the same, though without 
execution, then the securities were liable, notwithstanding the condition 
of the bond did not specify and embrace the express terms of the act 
of 1818. 

Defendants further objected that as the debt appeared to have been 
originally due to Waugh, and there was no other evidence of Holcomb’s 
having an interest therein than the mere fact of his having taken a 
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receipt from Martin in his own name, that the suit should have been 
brought to the use of Waugh; but the court held otherwise, and the 
plaintiff had a verdict. Defendants moved for a new trial, which was 
refused, and from the judgment rendered there was an appeal to this 
Court. 


Taytor, C. J. No formal condition for a constable’s bond is pre- 
scribed by the act of 1818, ch. 980, but the general direction is that it 
shall be conditioned as well for the faithful performance of his duty as 
constable as for his diligently endeavoring to collect all claims put into 
his hands for collection and faithfully paying over aJjl sums thereon 
received, either with or without suit, unto the persons to whom the same 
be due. 

The material words of the condition of this bond are, “that if the said 
Joseph Martin shall well and truly pay, unto the person or persons 
properly authorized to receive, all moneys which he may collect by virtue 
of said office.” If a constable is employed to collect money, and he does 
so without suit, he collects it by virtue of his office, because it is the gen- 
eral understanding that he is to bring suit only in the event of its being 
necessary, and the general words of this condition embrace moneys col- 

lected with or without. suit. But here a suit was brought and 
(276) judgment recovered, and I think the spirit of the act not only gave 

him a right to receive it without execution, but bound him to do 
so, if the debtor had tendered it; for why harass a man with an execu- 
tion who is prompt to pay without one? The act contains a recognition 
of the universal practice of the country for constables to be employed 
as collectors of sums within a justice’s jurisdiction, and seems designed 
to prevent sureties from escaping from their responsibilities because 
their. principal, when he received money he was employed to collect, was 
unarmed with legal process. 

On the other question, Holcomb being in possession of the note, had 
prima facie a right to receive the money, and the constable, receiving it 
from him for collection, admitted that right, and engaged to pay him the 
sum when collected. It is a common practice to sell notes without in- 
dorsement, and if constables were not bound to pay the money to the 
persons from whom they received them, it would lead to great abuses. 

My opinion is that the judgment ought to be affirmed. 


Hatt, J. The act of 1818, ch. 980, declares that “the bond given by 
the constable shall be conditioned as well-for the faithful discharge of 
his duty as constable as for his diligently endeavoring to collect all claims 
put into his hands for collection and faithfully paying over all sums 
thereon received, either with or without suit, unto the person to whom 
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the same shall be due.” The bond on which the present suit is brought 
is conditioned that Martin, the constable, “shall well and truly pay, unto 
the person or persons properly authorized to receive, all moneys which he 
shall collect by virtue of said office, etc., and, furthermore, shall well, 
truly, and faithfully, in all and singular, discharge the several duties 
belonging to his office as such, according to law.” 

The act makes it his official duty to collect all sums put into his hands, 
with or without suit. A judgment had been obtained in this case 
through his agency; he received the money due upon it. I think (277) 
he received it in his official character. It was not necessary to 
apply to the justice for an execution, provided the defendant was willing 
to pay it without one. 

I think the condition of the bond also covers this case, because in that 
bond the securities have stipulated that he shall pay all moneys which 
he shall collect by virtue of his office. I also think that suit was prop- 
erly brought to the use of Holeomb, under the act of 1793, ch. 384, for 
he was the person injured, and the person authorized on that account by 
the act to bring suit. I think the rule for a new trial should be dis- 


charged. 


Henverson, J., was of the same opinion. 
Per CurraM. Affirmed. 
Cited: 8. v. Corpening, 32 N. C., 61. 








HUNTER v. KIRK. 


The return of a sheriff of the service of a writ is made upon oath, and cannot 
be contradicted by the defendant’s affidavit that the writ was not served. 
When, however, a defendant against whom a judgment by default had been 
rendered obtained a certiorari, and swore that the writ had never been 
served, and that he had a good defense, the certiorari will not be dismissed, 
but a new trial shall be had. 


Appgat from Daniel, J., at MeckLtensurc, March Term, 1826. 

Kirk sued out a writ against Hunter, the plaintiff, returnable to 
August Term, 1824, of Mecklenburg County Court. The sheriff returned 
this writ “Executed,” and a judgment by default was taken. At the next 
term thereafter a writ of inquiry was executed, and the jury assessed 
plaintiff’s damages at $81 and costs. An execution was issued thereon, 
and was returned satisfied. 
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On 30 March, 1826, Hunter sued out a writ of certiorari to Mecklen- 

burg Superior Court, and when the cause came on to be heard before 

Daniel, J., the affidavit of Hunter was read, stating that the writ 

(278) never was served on him, and, further, that he believed he had a 

good defense, but could not avail himself of it before, because he 

was ignorant that there was any suit pending against him. The affidavit 

of the sheriff was also read, stating that to the best of his knowledge the 

writ was served, and that he never had returned any writ as executed by 
himself which he had not actually served. 

Judge Daniel dismissed the certiorari and ordered a procedendo to the 
court below, whereupon Hunter appealed. 


Haut, J. Although the sheriff does not swear positively to the execu- 
tion of the process, yet he states that he verily believes he did execute it. 
Indeed, he is a sworn officer, and his return cannot be contradicted by 
the defendant’s affidavit. 

But the defendant states that he believes he has a good defense to 
make on behalf of his intestate; that he did not make it because he was 
ignorant that any suit was pending against him. I think the ends of 
justice would be better answered by granting a new trial than by dis- 
missing the certiorari. 


Per Curiam. New trial. 


Cited: Lunceford v. McPherson, 48 N. C., 177; Mason v. Miles, 63 
N. C., 565; Miller v. Powers, 117 N. C., 220; Burlingham v. Canady, 


156 N. C., 179. 








(279) 
Dor on Dem. or BARDEN v. McKINNE. 


1. A levy on chattels vests in the sheriff a special property, and he may, 
therefore, sell after the return day of the writ without a ven. ez.; but a 
levy on land gives him neither property nor a right of possession; he 
has a naked authority to sell only; his sale transfers a right of property 
to the purchaser, and without the consent of the tenant the sheriff cannot 
give actual possession. 

2. Therefore, a sale by a sheriff of real estate, after the return of a fi. fa. 
and without a new writ, is made without authority, and passes no title. 

8. It seems that a levy on real estate shown only by an indorsement on the 
writ, made after the return day, is not valid. 


Esecrment, tried before Ruffin, J., at Wayne. Plaintiff claimed title 
to the lands described in his declaration, as follows: George Bradbury 
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recovered a judgment in Wayne County Court, at May Term, 1820, 
against the defendant William McKinne, for $1,096.33, with interest 
thereon and costs, on which judgment a fi. fa. issued, tested of May 
Term, 1820, returnable to the succeeding August Term; this was de- 
livered to the sheriff on 27 May, 1820; upon which writ (it never having 
been returned, nor any other execution having been issued on said judg- 
ment), the land in dispute was sold to the lessor of the plaintiff for $1, 
on 31 January, 1822, and the sheriff executed a deed. 

George Bradbury died in October, 1820, leaving a will, of which Bar- 
den, the lessor of the plaintiff, is executor; the will was proved at Novem- 
ber Term, 1820, of Wayne County Court, and Barden then qualified as 
executor. 

The sheriff who sold under Bradbury’s execution was called as a wit- 
ness for plaintiff, and stated that. between May and August Terms, 1820, 
he levied the execution on the land in dispute, and also on McKinne’s 
negroes; that he did not then give any notice of said levy, nor indorse it 
on the execution until after February, 1821; that in February, 1821, he 
sold the negroes levied on, which did not fully satisfy the execu- 
tion; that the lessor of the plaintiff, as the executor of said (280) 
George Bradbury, soon afterwards (but when the witness could 
not remember) directed him to sell the land, and that in pursuance of 
such instructions he advertised the land, and sold it on 31 January, 
1822.. He further said that between February, 1821, and January, 1822, 
he had advertised and offered the land for sale, but did not sell for 
want of bidders. 

Upon these facts the court instructed the jury that the sale of the land 
to the lessor of the plaintiff on 31 January, 1822, upon the fi. fa. issued 
in May, 1820, and after the death of George Bradbury in October, 1820, 
was without lawful authority in the sheriff, and, therefore, void, .not- 
withstanding any levy thereon made between May and August, 1820. 

There was a verdict for the defendants, new trial refused, judgment, 


and appeal. 


Badger for appellant. 
Gaston, contra. 


Taytor, C. J. It is not necessary to the decision of this case to, ex- 
press any opinion as to the levy upon the land; if it were, I should think 
that the sufficiency of the levy might well be doubted. How or in what 
manner it was performed by the sheriff, whether by going to the land 
and making a declaration of it or by a silent and mental volition, does 
not appear; but it does appear that no notice was given of it, and that 
the indorsement upon the execution was made after the writ was dead 
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in law. It would lead to endless abuses if a sheriff could make a levy 
simply by an indorsement on the execution after its foree was spent and 
the lien arising from the teste had ceased to exist or had yielded its 
priority to other executions of later teste, issued perhaps in consequence 
of its being returned without any indorsement, and there being no alias 

ordered. It would be hazardous to purchasers, and inconvenient 
(281) in general, if a sheriff were allowed to continue the lien of the 

teste by an ex post facto indorsement of a levy, where the law per- 
mits it to be continued only by alias executions or the revival of the 
judgment; for if the sheriff, retaining the writ in his own possession, 
may do so after its force is spent, I can see no reason why he might not 
be permitted by the court to do it upon an execution returned without a 
levy and at a period when the writ had no longer any force. 

But admitting that the levy was unexceptionable, the sale to the plain- 
tiff was void for want of lawful authority in the sheriff to sell. It was 
not merely a purchase under an irregular execution, for that would not 
impeach the plaintiff’s title, but a purchase without any execution. The 
general rule is that all process must be served before the return day; and 
as to chattels, if the levy be made in due time, the sheriff may complete 
the same by sale after the return day. But the reason of this is that the 
seizure of chattels vests a special property in the sheriff, who may take 
them into his own possession for the purpose of the execution. From 
the essential difference in the nature of the property, the operation of a 
fi. fa. issued against land must be different. It gives the sheriff no 
authority to take possession of the land and turn the defendant out. He 
cannot break open an outer door to execute a fi. fa. against chattels; how, 
then, upon the same writ, can he give possession of a house? A term 
for years may be sold on a fi. fa. or a moiety of land delivered on an 
elegit, yet in neither case can the sheriff give possession. The purchaser 
and the creditor must obtain possession by ejectment. I apprehend that 
the sheriff has no right to change the possession of land, nor does he 
acquire anything by the levy but a right to enter for the purpose of the 
sale. The seizin, the possession and the right of possession, remain in 
the defendant until the sale, whose dominion continues unimpaired, ex- 

cept as to the jus disponendi. Thus was one effect of the levy; 
(282) the other was to set apart this land to be converted into money 

according to the terms of the fi. fa. But there must be some law- 
ful authority in existence for this conversion and sale; the sheriff clearly 
had none, for his had expired more than twelve months before the sale; 
and any private individuals might as legally have sold the land as the 
sheriff did in this instance. Though the statute of George II. and our 
act of 1777 have made lands liable to be sold on a fi. fa. equally with 
chattels, yet there are specific distinctions between the two sorts of prop- 
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erty, to which even laws must be molded in order to be useful. Land 
cannot be removed; therefore, the sheriff incurs no risk after the levy, 
and possesses consequently no right except that to enter for the purpose 
of a sale. After a sale he can give only the legal, not an actual posses- 
sion, and every purchaser knows that he must resort to an ejectment 
unless the defendant is willing to surrender the possession. But with 
respect to chattels, he cannot even sell them unless they are present and 
so completely within his control as to enable him to deliver possession to 
the purchaser. 

Though I am aware that the statute of 5 George II., ch. 7, was pro- 
fessedly intended to enable British subjects in England to sell real estates 
on execution in the colonies, in order to recover debts due to them, yet 
this then colony was no sooner emancipated than she passed a law for 
the purpose of rendering land liable to debts upon the deficiency of per- 
sonal assets. Yet I cannot conceive that the Parliament, much less our 
own Legislature, intended to give to sheriffs the right to take possession 
of the land upon the levy, at his discretion; to turn the family out of 
possession, and to retain it himself until the sale. Nor has this been the 
construction of the statute in any of the colonies, for the defendant is 
never disturbed until the sale is consummated, and then only by his own 
consent, without suit. Judging from the practice, therefore, pur- 
sued in this State—for no light can be obtained from the British (283) 
cases—I should think that the proper mode would be to issue a 
venditioni exponas upon the return of a fi. fa. levied upon land, and that 
in no other way, after a levy, can it be sold by the sheriff. I think the 
judgment should be 

Per Curtam. Affirmed. 


Cited: Tayloe v. Gaskins, 12 N. C., 296; Tarkington v. Alexander, 
19 N. C., 91; Love v. Gates, 24 N. C., 16; Smith v. Spencer, 25 N. C., 
264; Samuel v. Zachery, 26 N. C., 379; Maynard v. Moore, 76 N. C., 
162; Clifton v. Owens, 170 N. C., 611. 








HAMILTON v. WRIGHT & PARRISH. 


1. A justice of the peace of Granville County rendered a judgment in Frank- 
lin. In an action on the judgment this fact may be proved, and the jus- 
tice is a competent witness. 

2. Justices’ judgments are not records, and do not prove themselves; they 
resemble records in one particular, viz., their merits are not examinable 
in an original suit, and assumpsit will not, therefore, lie on such judg- 
ments. 
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3. It is not proper to permit a special plea to be added after the jury is im- 
paneled. 


Tus was an action originally commenced by warrant, and by suc- 
cessive appeals brought into Granvitte Superior Court, where it was 
tried before Norwood, J. 

On the trial, and after the jury had been charged with the cause, the 
defendant’s attorney moved for leave to add a special plea that the judg- 
ment on which the present warrant had been brought was rendered in 
the county of Franklin by a justice of the county of Granville; but the 
presiding judge refused the leave asked. The plaintiff then produced 
and duly proved the original warrant, the judgment thereon against the 
defendant Wright, the stay of execution by the defendant Parrish, on 
which the present suit was founded. These all appeared to be perfectly 
regular; the judgment appeared to have been confessed by the defend- 
ant Wright. 

The defendant then called as a witness Anderson Paschall, the justice 

before whom the judgment appeared to have been confessed, and 
(284) asked him where the said judgment was confessed; upon which 

defendant’s counsel, being asked to state the purpose and show the 
relevancy of his inquiry, said that he expected to show by this witness 
that the judgment was confessed at a place called Plank Chapel, and 
then by another witness that Plank Chapel was in Franklin County. 

Plaintiff's counsel then objected to the question put to Paschall, and 
the court sustained the objection. There was a verdict for the plaintiff, 
and a motion by defendant for a new trial, first, for the refusal to per- 
mit the special plea to be added, and, second, for the rejection of Pas- 
chall’s evidence. Motion overruled and judgment rendered, from which 
the defendant Parrish appealed. 


Manly for appellant. 
Badger and Hawks contra. 


Taytor, C. J. This was an action originating by way of warrant, in 
a paper purporting to be a judgment rendered by a justice of the peace 
in the county of Granville. On the trial the defendant offered to plead 
and prove that the judgment was rendered in the county of Franklin 
by a justice of Granville; the plea and evidence were rejected, and the 
propriety of this rejection is now argued on the authority of Bain v. 
Hunt, 10 N. C., 572. But in this case no question arose as to the proof 
of the record, it being assumed and admitted throughout that the judg- 
ment of the justice had an authentic existence. The only inquiry was 
as to the effect of such a judgment when proved; and every observation 
and argument tending to show its conclusiveness upon the right of the 
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parties to it would have been irrelevant, upon the supposition that the 
judgment declared on had no existence in point of fact. 

In this case the point in contest is altogether different; it relates 
solely to the existence of the judgment set up; the defendant does not 
object to it because it is unjust or founded on a misconception of the 
merits of the case, for these inquiries can clearly never be made 
in an original suit founded on the judgment; but because no judg- (285) 
ment was given. It is impossible to apply the rules of evidence, 
established in relation to the authentication of records of courts of jus- 
tice to the proceedings before magistrates. They cannot be decided on 
by inspection, they have no seals, they keep no copies of their proceed- 
ings, and the knowledge of their official existence is necessarily confined 
to the county of their residence. No provision is made by law for the 
authentication of their judgment, except in one instance; and, in the 
absence of such legislative provision, the inquiry must continue to be 
conducted, as it heretofore has been, by proof of the justice’s hand- 
writing either by himself or others, and by proof that the judgment was 
given by him, then a justice, within the limits of his jurisdiction. All 
these considerations arise out of the issue to be decided; for if he were 
not a magistrate in the county where the judgment was rendered, at the 
time of its rendition, there is consequently no such record, and the issue 
is maintained on the part of the defendant. 

If the inquiry as to the jurisdiction is excluded, the same rule applies 
to the exclusion of an inquiry into the official character of the individual 
who holds himself out to the public as a justice of the peace; and the 
consequence will be that any individual may assume that character, and 
sign papers which shall have the force of judgments against other per- 
sons, simply on the proof of his handwriting, and that many such papers 
had been signed by him. When so much importance is attached to the 
judgment of magistrates as to render them unexaminable in another 
suit, their existence and authenticity ought to be established beyond con- 
troversy; and since the extensive civil jurisdiction of magistrates in this 
State has placed their judgments on an anomalous footing, and beyond 
the strict application of the rules of evidence pertaining to the regular 
judgments of courts, their legal existence ought to be ascertained by 
every reasonable inquiry before they are ultimately enforced. 

For these reasons I think the evidence offered ought to have been 
received, and that there should be a new trial. 


Hat, J. It cannot be seriously contended that the judge (286) 
erred in refusing to suffer a plea to be entered, after the jury 
were impaneled. To do it or not depended upon his discretion under all 
the circumstances of the case. 
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The evidence offered to show that the judgment was confessed with- 
out the limits of the county of Granville, I think, ought to have been 
received. Bain v. Hunt, 10 N. C., 572, does not stand in the way; that 
decided only, and was intended to decide only, the effect of a judg- 
ment given by a justice of the peace; but by no means to decide either 
as to the quantum or species of evidence necessary to prove the existence 
of such judgment; no such question was before the Court. The only 
question there submitted was whether assumpsit would lie on a judg- 
ment rendered by a justice. The Court decided that it would not, and, 
quoad that point and that only, compared it to a record, which pre- 
cludes all future discussion as to the subject-matter of which it is evi- 
dence; but the question as to proof of its existence, as before observed, 
was not touched. Such judgment is the judgment of a court not of 
record; therefore, it cannot be established as a record, but is to be estab- 
lished as a public writing, not of record, by parol evidence. Parol evi- 
dence may be met by parol evidence. Of course, when the judgment was 
proved in this case parol evidence might. be received to show that the 
judgment, although proved, was confessed without the limits of the 
county. For these reasons I think the rule for a new trial should be 


made absolute. 


Henperson, J. In saying, in Bain v. Hunt, 10 N. C., 572, decided 
twelve months ago, that an action of assumpsit would not lie on a judg- 
ment rendered by a single justice of the peace, nothing more was 

(287) intended to be said than that such a document contained in itself 
an inference of law that the sum therein adjudged by the justice 

to be due from the defendant to the plaintiff was in law due, and that 
upon its being proven to be such a judgment, the debt itself was proven, 
and that in that respect it differed from such documents, writings, and 
promises on which an action of assumpsit could be supported, and which 
of themselves contained only inferences of fact, which must be drawn 
by a jury, if controverted, before the inference of law that there was a 
legal obligation could arise. A note not under seal, being only a promise 
to pay, creates not of itself an obligation to pay. There must be a con- 
sideration for the promise to create a legal obligation. This fact must 
be found by the jury or admitted on the record before the court can draw 
the inference of law that the promise creates that legal obligation. It 
is true that the jury may, from the note, make that inference, as it is evi- 
dence that the maker has so much money in his hands belonging to the 
payee, as lent, or had and received, but still it is matter of fact for the 
jury to infer, and which inference they are well warranted in making 
from the nature of man; for it is not to be presumed that a person would 
give that deliberate evidence of a promise to pay without having received 
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an adequate consideration. In Stamps v. Graves, ante, 102, I have ex- 
pressed my opinion as to what operation the statute of Anne has upon 
such notes. I shall not here repeat it. As an exemplification of the 
effect of this doctrine, were the jury, in a special verdict, to find that 
the defendant had at such time and place made his promissory note to, 
the plaintiff, wherein he had promised to pay him $100, and that he 
hath not paid the same or any part thereof, and pray the advice of the 
court as to the legal effect of the note, the court would be bound to ren- 
der judgment for the defendant, because the jury had not found that the 
note was given on any consideration. But had they have added 

that the note was given for so much money lent, a horse, goods (288) 
sold, or any other adequate consideration, judgment would be ren- 

dered for the plaintiff; but if, instead of a note not under seal, the jury 
had found that the defendant had made an obligation under seal, and 
asked the advice of the court, judgment would have been rendered for 
the plaintiff, because a writing under seal imposes an obligation with- 
out a consideration. As an action of assumpsit will not lie on such 
sealed instrument, as it of itself imposes a legal obligation, so the Court 
said, in Hunt v. Bain, 10 N. C., 572, that as the justice’s judgment of 
itself imposed a like obligation, an action of assumpsit would not lie on 
it. In the same manner, if a person binds himself by a valid obligation 
to perform a certain act, as to deliver corn, a horse, or the like, as the 
specialty itself imposes the duty, an action of assumpsit will not lie on 
it, but the party must bring an action of covenant. If I am asked the. 
réason why the action of covenant, or an action of debt, is the proper 
remedy, and not an action of assumpsit, the only answer I can give is 
that it has pleased our forefathers to prescribe different forms of action 
for different injuries. It may be shown from the plea in the action of 
assumpsit that it is not adapted to such an instrument or document as 
of itself imports an obligation. The general issue is nonassumpsit, 
which denies the liability to pay without denying the instrument or 
document from whence that liability arises. Hf that document of itself 
imposes an obligation, it is putting in issue the legal inference; it is ad- 
mitting, and at the same time denying, the liability of the defendant. 
Thus, if to debt on bond or record nil debet is pleaded, it is bad, for, not 
denying the bond or record, the debt is admitted; it in fact amounts to a 
demurrer. But such plea is good to an action of debt on a note without 
seal, for you may admit the making of the note and yet deny the debt, 
for the debt arises not from the note alone; it must be made on consid- 
eration. The decision of Hunt v. Bain only establishes this, that a jus- 
tice’s judgment is evidence of a debt itself, and, therefore, an action of 
assumpsit will not lie on it. 
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(289) But it does not follow, as was contended in the argument of 

this ease, that justices’ judgments are records because an action 
of assumpsit will not lie upon them, or because, being established, they 
are conclusive evidence of a debt, or because. they ate entirely unlike 
foreign judgments or judgments of inferior courts of England; for a 
‘bond is unlike all these; and yet it is not a record, and the expressions 
used by the Court in delivering the opinion in Hunt v. Bain must be 
understood in reference to the object in view—they relate to that quality 
which they possess in common with records of concluding the parties 
from denying their affirmations, and not as to the mode of proving them. 
It was never thought that they, like records, carried on their face such 
marks of their own verity that they proved themselves, and did not 
receive trial by jury, witnesses, or otherwise, but by themselves. It is 
very easy to define what a record is, but it is not so easy to declare which 
are courts of record and which are not. Sir Edward Coke’s definition 
is more like pointing out which are the courts of record in England than 
giving the distinguishing feature of such court. Other definitions are 
equally unsatisfactory. Were I to attempt one, I fear that it would be 
still more faulty; but we may with safety say that a justice’s court is 
not a court of record, because the law has not prescribed a mode of 
authenticating and perpetuating their proceedings, because their proce- 
dures have not upon their face those indicia of verity which prove them- 
selves upon a bare inspeximus, and that they require the aid of proofs 
_dehors themselves; and from their nature and multiplicity, being capable 
of being made anywhere in the county wherever the justice may be, and 
being under the private seal and signature of the justice only, it is not 
to be believed that the Legislature intended that they should be received 
as genuine and authentic without the aid of proof. But this interferes 
not with the verity of their affirmations after having been proven. It 
is said that it must be a record because it was said in Hunt v. Bain to 

be entirely unlike the proceedings of the inferior courts of Eng- 
(290) land, and also unlike the judgments of a foreign court; there- 

fore, it must be the judgment of a court of record. Does it follow 
that the Legislature cannot create a new class of documents, or that of 
necessity, because it cannot fall into one class, it must fall into the other, 
where the two classes embraced only all those which were in existence at 
the time, and not those afterwards formed? It is admitted that if a 
document was formed it would fall into that class already in existence 
with which it possessed common properties; but if it possessed common 
properties with neither, it would then form a class of itself. Such is 
this justice’s judgment: it is unlike the judgment of a court of record, 
because it wants the power of proving itself; it is unlike the judgment 
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of the inferior courts in England and foreign judgments, because it dif- 
fers from them in that its affirmation cannot be controverted, and these 
differences arise from this, because as to a foreign court, we know noth- 
ing of the justice of their laws; we presume they are just, but we do not 
know; we will permit the adverse party to destroy that presumption by 
proof, and more especially as to the matter of fact, and even as to law, 
if they are shown to be unjust; we will not enforce an unjust judgment 
of a foreign court, but will lean much in favor of their justice, and call 
in even the aid of their policy to show them to be just. As to the judg- 
ments of the inferior courts of England, they are mostly local, governed 
by particular laws, frequently held by private individuals, and do not 
proceed according to the course of the common law, and, therefore, their 
decisions are not reviewed by means of writs of error, the proceedings 
in which are according to the laws of the land, and they alone form the 
rule of decision; there is no graduation from them up to the Superior 
Court. It is true, they are superseded occasionally by the King’s Bench, 
by means of certain discretionary writs which issue, as it were, on the 
supplication and not on the application of the party. To make their 
decisions more than prima facie evidence would operate an injury 

on the suitors, because they could not have them examined in the (291) 
regular way or as a matter of right. As to the courts held by our 
justices, they are entirely different; they are governed by the general 
laws of the land, and there is a regular graduation to the court of 
supreme jurisdiction by way of appeal, which of itself must make their 
judgments conclusive. 

I have taken up much time to explain Hunt v. Bain, and to show that 
this case is unaffected by it, because that case has been much misunder- 
stood, and, if not corrected, might lead to consequences never contem- 
plated by the Court. The justice’s judgment not proving itself, must, 
therefore, be supported by proofs, and, therefore, may be shown to be 
different from what, upon the face, it purports to be; it may be shown 
to be a perfect nullity. The jurisdiction of justices of the peace being 
confined to the counties for which they are appointed, the Granville jus- 
tice had no jurisdiction in Franklin. His acts within the latter county 
were those of a private individual. Proof, therefore, that the trans- 
action took place in Franklin, before a person who had no jurisdiction to 
act as a justice of the peace in that county, destroys its apparent official 
character, and reduces it to a mere statement or certificate of a private 
individual, and such proof should have been received. The other objec- 
tion, that the justice should not be heard to impeach it, cannot prevail. 
The rule is that a party shall not allege his own turpitude or departure 
from correctness as a protection; but there is no such rule in our law. 
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Infamy and interest are the only grounds of excluding a witness who has 
sufficient understanding to know and feel the obligations of an oath. 


There must be a new trial. 
Per Curiam. New trial. 


Cited: Hamilton v. Parrish, 12 N. C., 415; Carroll v. McGee, 25 
N. C., 15; Cobb v. Kornegay, 28 N. C., 360; 8S. v. Mangum, ib., 377; 
Reeves v. Davis, 80 N. C., 210. 








(292) 


, 


PASCHALL vy. WILLIAMS. 


The charge of a judge should be judged of by its general scope and spirit. 
Ilypercritical niceties are to be disregarded. When, therefore, in an 
action for an assault, the jury was told to imagine themselves placed in 
a situation similar to that of the plaintiff, and to give to the plaintiff 
such sum as they would be willing to take as a compensation for the 
injury, the language is not to be understood literally. It is to be consid- 
ered as admonitory to the jury to regard not merely the wrong sustained 
by the plaintiff, but the provocation he had given, the effect produced on 
him, the ability of defendant to make compensation, and to estimate the 
damages from a view of all the circumstances. 


Trespass for an assault and battery, tried below, before Paxton, J., at 
Warren. Upon the trial the only question was as to the amount of 
damages, it being admitted that plaintiff was entitled to recover. Upon 
this question the counsel addressed the jury; and the judge, in his 
charge, informed the jury that the amount of damages was for their 
consideration entirely, and in making up their opinion on the subject it 
would be right for them to take into view all the circumstances of the 
case and allow the plaintiff such damages as would compensate him for 
the injury he had sustained. 

The jury was told to imagine themselves placed in a similar situation 
with the plaintiff; what sum would they think sufficient to compensate 
them for such an injury; that in viewing the subject in this light, by 
giving to the plaintiff what they would be willing to take, the justice of 
the case might be reached. 

The jury found a verdict for the plaintiff ; damages, $1,000 and costs. 
A new trial was moved for and refused, and defendant appealed. 


Gaston for appellant. 
Badger for appellee. 
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Tayxor, C. J. A very minute scrutiny of this charge might (293) 
possibly detect something in it which we do not feel to be quite 
right, while we should be utterly at a loss to prove it to be wrong, from 
the absence of any standard whereby to measure judicial advice upon 
subjects not provided for by law. 

Its literal meaning would perhaps convey an impression of what was 
impracticable in itself, what the judge did not intend, and what the 
audience did not understand. Collectively, the jury could not place 
themselves in the plaintiff’s situation, unless their temper, fortune, feel- 
ings, and standing in society resemble his; and the attempt to do it indi- 
vidually would be an insuperable bar to an unanimous verdict. Such a 
‘rule of construction cannot be applied to these compositions with any 
useful or practical effect. They should be judged of according to their 
general scope and spirit, and if the whole mass is calculated to reflect a 
just light upon the path of the jury, the little shadow from the angles 
and corners may be well overlooked. Criticism should pronounce upon 
them in the liberal spirit of her philosophy, and not with the austerity 
of her logic. I think it probable that the jury understood it as admoni- 
tory to them to regard not merely the wrong sustained by the plaintiff, 
but the provocation he had given, the effect. produced on him, and the 
ability of the defendant to make compensation, and to estimate the dam- 
ages from a view of all the circumstances. It should certainly be under- 
stood as the jury probably did understand it, under the recent impres- 
sion of the evidence and arguments, and I cannot think its tendency was 
to lead them from the proper inquiry. In this belief, I think the ver- 
dict ought to remain. 

And of this opinion were the other judges. 

Per Curiam. No error. 


Cited: S. v. Langford, 44 N. C., 444. 








(294) 


PERSON vy. THE PRESIDENT AND DIRECTORS OF THE STATE BANK 
OF NORTH CAROLINA. 


Where a plaintiff sued out twenty-one warrants on twenty-one notes, amount- 
ing in all to $104 in cases where the causes of action were the same, 
and the defense was the same in all, the court compelled plaintiff to con- 
solidate. 


Appeat from Wake. Person warranted the State Bank in twenty- 
one different cases, on their notes, the whole amount of notes being some- 
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what more than $100, and having obtained judgments, the bank appealed 
to the county court of Wake. In the county court defendant moved to 
consolidate the several suits, and the court ordered them to be consoli- 
dated, on condition that the defendant would not plead in abatement the 
want of jurisdiction in the justice who tried the warrants, and that they 
would pay the fees of the clerk and constable. Defendant acceded to 
the terms, and pleaded the general issue, payment and set-off, and the 
cause was put to a jury, who found a verdict for the plaintiff and 
assessed his damages to $127.34 and costs, according to which finding the 
court gave judgment, from which defendant appealed to the Superior 
Court. The plaintiff also appealed from the judgment of the court as 
to the consolidation. Afterwards, in the Superior Court, Pazton, J., 
presiding, it was ordered that the appeal of the plaintiff from the order 
of consolidation should be dismissed with costs, and the cause stand as 
one suit, brought upon appeal by the defendant; whereupon Person ap- 
pealed to this Court. 

In this Court, by consent of parties, the records of all the cases in the 
Superior Court (twenty-one in number) were considered as being before 
the court, from which it appeared that in each case the justice gave judg- 
ment for 50 cents more than the note amounted to, besides interest; and, 
further, that ten of the notes were protested and eleven were not. 


Haywood for the Bank. 


(297) Hawt, J. The power which the courts exercise in consolidating 

actions has for its object the attainment of justice with the least 
expense and vexation to the parties; but as to the exercise of this power 
the decisions have not been uniform. 

In Smith v. Crabb, 2 Str., 1149, and Mynot v. Bridger, ibid., 1178, the 
Court refused to consolidate because, being distinct actions, the plaintiff 
might be ready for trial in one action, but unprepared in the other. But 
in Cecil v. Briggs, 2 Term, 639, the Court held that not to be a good rea- 
son against consolidating two actions, both being brought in assumpsit, 
the causes of action arising in the same county, the writs having been 
sued out on the same day, and the defendant having been held to bail in 
both actions; because, they said, if the defendant was not ready in both 
actions, but only ready in one, he might continue both. The reasoning 
on which this case stands is not satisfactory to the Court, in Thompson 
v. Sheppard, 9 Johnson, 262. There three actions were brought by the 

indorser against the maker on three promissory notes. The notes 
(298) were dated on different days, for different sums, and payable at 
different times to the same person, who indorsed them to the 
plaintiff. The writs were issued at the same time and served at the same 
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time. On motion for that purpose, the court refused to consolidate the 
actions, because they said different defenses might be set up. 

In the present case the different suits commenced by way of warrant. 
The defendants appealed to this Court. If they appealed without just 
cause, they ought not to be favored. The justice gave judgment in each 
case for 50 cents more (besides interest) than the notes amounted to, 
amounting in all to $10.50. Ten of the notes were protested, eleven were 
not protested. In this situation of things the defendants might have 
supposed themselves aggrieved. I, therefore, lay that circumstance, the 
appeal, out of the way. Where suits were commenced by way of war- 
rant, two warrants would have answered the plaintiff’s purpose to recover 
$104 as well as twenty-one, and, indeed, would have been less trouble to 
him as well as expense to the defendants. When the warrants were con- 
solidated in the county court, I can see no injury the plaintiff was likely 
to sustain by it; it was altogether improbable there should be different 
defenses; the causes of action were the same. I cannot, therefore, find 
fault with the discretion which the court have exercised. Much expense 
or cost is saved by it. Although the authorities before recited differ in 
some respects, they all agree in this, that the court possesses the power of 
consolidating suits when a proper occasion offers. I think the judgment 
of the Superior Court should be affirmed. 


The Cuter Justice and Judge Henperson concurring, 


Per Curiam. Affirmed. 
Cited: Caldwell v. Beatty, 69 N. C., 371. 








(299) 
RAWLS, INFANTS, BY THEIR GUARDIAN, FOSTER, v. DEANS anp OTHERs. 


1. A record cannot be prima facie evidence. Where admissible at all, the fact 
which it affirms cannot be contradicted; where it affirms a fact inter 
partes, such affirmation is conclusive upon parties and privies; where it 
affirms a fact in a case where no one was a party, it is evidence of that 
fact as to all persons alike. 


2. Where a suit was brought against three justices of the peace by an infant, 
for having appointed a guardian for him without taking any bond, the 
record of the county court was offered in evidence by plaintiff, showing 
that on a certain day of a certain term the court was opened, the defend- 
ants being’on the bench as justices at the opening of the court, and va- 
rious orders were entered on the record, among the rest, the appoint- 
ment of the guardian to plaintiff. This record was offered as evidence 
that the defendants were the justices who made the appointment: Held, 
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that it is not prima facie evidence of the fact; because a record, if evi- 
dence at all, is conclusive. It was evidence from which no inference 
of law is drawn, but it should have been left to the jury to draw from it 
the inference of fact that the defendants did make the appointment, if it 
would furnish them with any such inference. . 


Case brought in Herrrorp against the defendants to recover damages 
for a violation of their duty as magistrates, and tried before Nash, J. 

The plaintiffs were orphans and infants, and alleged that the defend- 
ants, acting as a court at November Term, 1819, of Hertford County 
Court, appointed one George Gordon to take care of and attend to the 
management of the estate of the plaintiffs, without taking from Gordon 
bond and security as required by law; that Gordon, by virtue of such 
appointment, took into his hands the whole of the estate of the plaintiffs 
and converted a large portion of it to his own use, and since that time 
has died insolvent. 

To support the allegation that the defendants were on the bench and 
constituted the court which appointed Gordon, the plaintiffs offered in 

evidence the records of Hertford County Court, from which it 
(300) appeared that on Thursday morning of the term the court met 

pursuant: to adjournment, and the defendants were stated to be 
present as justices at the opening of the court, and among other orders 
of that day, the third entered on the record was the order that Gordon 
should rent out the lands of the plaintiffs, and take bond with security 
to their use, payable to the chairman of the court, and file them with the 
chairman, and attend to the management of the estate of the plaintiffs 
until a guardian was appointed. 

The introduction of this record was opposed by defendants, on the 
ground that the order as entered did not recite the names of the defend- 
ants as the justices who made it. The court, Nash, J., presiding, over- 
ruled the objection, and instructed the jury that the record was prima 
facie evidence that the defendants were the justices who made the order. 

There was a verdict for the plaintiffs; a new trial was refused and 
judgment rendered, when defendants appealed. 


(303) Hogg for appellants. 
Gaston, contra. 


The judges severally delivered their opinions as follows: 


Taytor, C. J. Neither a just construction of the acts of Assembly on 
this subject, the well known course of business, nor the reason of the 
thing warrants, in my apprehension, the reception of this record for any 
other purpose than to show that the court was opened by the three jus- 
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tices named, and that the various orders were made by a court legally 
constituted. In receiving it as conclusive for these purposes, the rule of 
law is satisfied and the interests of justice are maintained; in receiving 
it as prima facie evidence even that particular persons were on the 
bench at the precise moment when the order in question was made may, 
in most cases, burthen innocent persons with a heavy charge; for this 
prima facie evidence becomes conclusive unless it is answered and re- 
pelled by the defendants. The difficulty of proving who they were, in 
the crowded and confused state of a courthouse when the order was made, 
would generally be insuperable; and it is unjust that persons who are 
rendering disinterested services to their country should pay large sums 
of money for others or escape from the penalty only by proving an alibi. 
The act.of 1762, ch. 69, seems to have intended that the individual 
justices should be ascertained by some proof more specific; for when it 
confers the power of appointment it speaks of the court; where 
it imposes a penalty for the improper exercise of the power, it (304) 
refers to the individuals composing it at the precise point of time; 
thus endeavoring to guard against the very evil which the introduction 
of this record as evidence would produce. It is not the court, but the 
justice or justices appointing such guardian, who shall be liable for all 
loss and damage. We must believe that the court made all these orders, 
because the record says so; but we cannot believe that the defendants 
were the individuals composing it, unless there were none others com- 
petent to form a court. It is impossible to shut our eyes to the fact that 
though the court may be in session throughout the day, the individuals 
composing it are continually changing, and of these changes no memo- 
rial is made by the clerk. Sometimes three justices are collected for the 
purpose of opening the court. When they have done this, they often 
yield their places to others, whose stay there may also be brief, and the 
physical identity of the court changes with every passing hour. 


—— —— ut unda impellitur unda, 
Tempora sic fugiunt pariter, pariterque sequentur. 


An act passed in 1790, ch. 327, relative to the appointment of several 
public officers, serves to show the light in which the individual responsi- 
bility is regarded by the Legislature and the spirit in which these laws 
are conceived. The clerk is directed to make an entry at large, under a 
heavy penalty, of the names of the justices who shall be in court, or on 
the bench, at the time of the qualification of those officers, which would 
have been an useless provision if the record of the opening of the court 
had been evidence of the fact; and when that law was passed, a majority 
of the justices, or a certain number beyond three, was not necessary to 
the appointment of those officers. 
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My opinion is that the record was improperly received for any other 
purpose connected with the case than to show that these justices were 
present on that day when the court was opened, and that their averment 
that they were not present when the guardian was appointed is not in 

conflict with the record, which is not, therefore, an estoppel. I 
(305) am in favor of granting a new trial. 


Haut, J. The act of 1762, New Rev., ch. 69, sec. 5, declares that if 
any court shall commit an orphan’s estate to the charge of any person 
without taking sufficient security, the justices appointing such guardian 
shall be liable for loss and damages, etc., to be recovered by action at the 
common law. The act does not point out any mode by which the fact 
shall be established. I believe it is not usual with clerks, when entering 
such orders of appointment, to recite the names of the justices by whom 
they are ordered to be made, as is directed to be done by the act of 1790, 
ch. 327, when sheriffs and other officers are elected. It would certainly 
be the most eligible way of ascertaining the fact. But when that is 
omitted to be done, the parties are at liberty to prove the same fact by 
parol evidence, because, I think, such proof by no means contradicts the 
record. 

I have no doubt but it was proper to read the record on the trial, the 
introduction of which as evidence is complained of. It proves that a 
court was open and held, ete., but what further effect it ought to have, 
or what further fact it should be taken to establish, is a question of great 
importance. 

The law establishing county courts declares that the same may be held 
by three justices. In most of the counties there are from twenty to fifty 
justices, and it is as much the duty of one as another, but not more so, to 
hold the courts; hence it is not to be expected that the courts will be held 
by any particular justices. Sometimes one portion of them are on the 
bench at one time, and others at another, and this on the same day, and 
no doubt it was for this reason that the Legislature directed the clerks 
to record the names of the justices on the bench when particular officers 

were elected, as before noticed. This being the practice of the 
(306) justices in holding the county courts, I think the record in ques- 

tion should not be taken as evidence of the fact that the defend- 
ants were the justices who appointed Gordon guardian, ete. The fact 
may have been so, but it may have been otherwise ; and in fixing a charge 
upon individuals so penal as this, more certainty ought to be required, 
when the case will admit of it; otherwise, innocent persons may suffer. 

It is a hardship on infants that their interests should be neglected and 
their property lost by acts of omission by justices; and it is for that rea- 
son that the Legislature have made them personally responsible; and, no 
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doubt, the will of the Legislature will be obeyed when evidence is suffi- 
cient to point out the proper persons and is made to bear upon them. 
As I think that has not been done in the present case, independent of the 
record, and as I think the record is not sufficient for that purpose, I am 
of opinion that the rule for a new trial should be made absolute. . 


Henperson, J. A record cannot be prima facie evidence, by which I 
understand that evidence which, until contradicted, proves the fact, but 
which may yet be contradicted. Wherever a record is admissible, the 
fact which it affirms cannot be contradicted. Where it affirms a fact 
inter partes, and which of course they had the right to controvert, and 
which they did controvert or admit, then its affirmations are conclusive 
upon the parties and their privies. Where it affirms a fact where no one 
was a party, and, of course, no one had the right to controvert it, and no 
one, of course, did controvert it, then it is evidence of that fact, as well 
as to one person as another; that there are no parties or privies; it is not 
made upon the litigation or admissions of any one; and proceedings 
in rem are evidence against the whole world for the opposite reason, for, 
being parties, they either have or might have controverted. The 
record offered in this case is of that kind where no person was a (307) 
party; it was not made upon the litigation or admission of any 
person ; its affirmations are, therefore, conclusive upon all—upon one as 
well as another. It is, therefore, necessary to ascertain what are its 
affirmations. It affirms that on the ____ Monday in November a court 
of pleas and quarter sessions was held at Winton, for the county of Hert- 
ford, and was opened by justices who are stated to have opened the 
court; it is also evidence that the various suits were tried or continued, 
and all the orders made, which appear upon the rolls or records of the 
court, and that the court adjourned from day to day; and that on Thurs- 
day the court met pursuant to adjournment, and at the meeting of the 
court the defendants were present, presiding as justices in the court; 
that the court on that day tried and continued the different suits men- 
tioned in the proceedings, and made the different orders appearing upon 
the minutes, and among others the order committing the estate of the 
plaintiffs to the management of Gordon; all these facts stand upon the 
rolls, and no one can controvert them; that is, that these things were 
done. But what is to be inferred from these facts is a very different 
thing from making the record prima facie evidence, and from determin- 
ing, if an inference is to be drawn, whether the law will draw it or 
whether it is to be left to the jury to draw. If it is prima facie evidence, 
then the fact stands proven that the defendants were on the bench when 
the order complained of was made. Until they show the contrary, it 
throws the burthen of proof upon the defendants; whereas, if it is only 


139 








| 
| 
| 
‘ 
H 
H 





IN THE SUPREME COURT. [11 





BRASFIELD Vv. WHITAKER. 





an inference of fact, it is left to the jury to say whether it is proven to 
their satisfaction that because the defendants were present when the 
court opened (which fact cannot be controverted by any one as long as 
it stands upon the record) that they were also. present when the order 
was made—a thing very different from making it prima facie evidence. 

If this is matter of inference, all the doctrine of probabilities 
(308) is to be gone into by the jury, and they will determine according 

to the evidence of the common practice whether it is probable that 
they all were there, and if not all, who were; for in civil causes we are 
obliged to go upon probabilities to settle the right of the parties, and I 
am disposed to think that it is a presumption of fact, not of law; for it is 
not generally true that the ends of justice would be more often answered 
by drawing the conclusion as one of law that they were there than by 
leaving each case to be decided by the jury; for if made a presumption 
of law, the defendants would not be permitted to prove that they were 
not there. I think, therefore, the judge erred in telling the jury that the 
record was prima facie evidence of the fact that the defendants were on 
the bench when the order was made, and thereby threw on the defend- 
ants the necessity of offering opposing evidence; but, in the absence of 
all other evidence as to the point, he should have informed the jury that 
the record only affirmed that the defendants were present when the court 
was opened; that whether they would infer therefrom that they were also 
present when the order was made was a fact on which they would decide ; 
that the law did not draw the inference one way or the other, and which 
indeed would be more emphatically expressed by the phrase, leaving it 
to them. The effect of the clerk’s having stated on the record that they 
were present, if he had made such entry, not being required by law to do 
so, it is unnecessary to examine, for in fact he has not made such state- 


ment. 


Per Curiam. New trial. 


Cited: S. v. King, 27 N. C., 207; Link v. Brooks, 61 N. C., 500. 








(309) 
BRASFIELD v. WHITAKER. 


The lien created by an execution is continued by an alias regularly issuing 
thereon; and if execution, at the instance of another plaintiff, issue after 
the lien of the first commenced, and before execution is fully done under 
it the alias come to the sheriff's hands, it shall have the preference. 
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AppraL from Paxton, J., at Wake. 

This was a case agreed, as follows: The plaintiff, David Brasfield, at 
the November Sessions,. 1820, of Wake County Court, obtained a judg- 
ment against one Mark Cooke, for $390.34, with interest, etc., and costs. 
Upon this judgment the plaintiff sued out a writ of fi. fa., returnable to 
February Term of Wake County Court, 1821, directed to the sheriff of 
Wake, which in due time came to the hands of the defendant, then sheriff 
of the said county, and which was returned by him indorsed, “Nothing 
to be found.” 

Plaintiff then sued out an alias fi. fa., returnable to the May Sessions 
of the same year, which came to the defendant’s hands on 6 March, 1821, 
and was returned, “Nothing to be found.” 

At February Sessions, 1821, of Wake County Court Hutchins G. Bur- 
ton recovered a judgment against Mark Cooke for $2,512.99, on which 
a fi. fa. issued, returnable to May Sessions, 1821, which came to the 
defendant’s hands on 1 March, 1821. On the same day the defendant 
levied on a lot and improvements in Raleigh, belonging to Mark Cooke, 
and afterwards, on 27 April, in the same year, sold the same as sheriff 
for $1,100, and applied the purchase money to Burton’s execution. 

The case as above stated was submitted to Paxton, J., who gave judg- 
ment for the plaintiff for the whole amount of his debt, interest, and 
costs. Whereupon defendant appealed. 


Badger and Hawks for appellant. : (310) 
Haywood for appellee. 


Haut, J. Brasfield’s execution was a lien on Cooke’s property, and 
that lien was continued by the alias execution which issued regularly 
after it. 

Burton’s execution issued after this lien commenced, and execution was 
not done fully under it before Brasfield’s alias execution came to the 
hands of the sheriff. 

Brasfield’s execution had the preference and should have been first 
satisfied. 

Per Curiam. | Affirmed. 


Cited: Smith v. Spencer, 25 N. C., 260; Harding v. Spivey, 30 N. C., 
- 65; Dobson v. Prather, 41 N. C., 34; Watt v. Johnson, 49 N. C., 193. 
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Doe on Dem. GILLIAM vy. JACOCKS. 


1. These words are found in a deed of bargain and sale, viz.: “Furthermore, 
I, the said M. H., for myself, my heirs, executors, and administrators, do 
covenant and engage the above demised premises to him, the said J. H., 
his heirs and assigns, against the lawful claims or demands of any per- 
son or persons whatsoever, forever hereafter to warrant, secure, and de- 
fend.” /t seems that this is a personal covenant, and not a warranty. 


2. M. H., the grantor in the deed, was tenant in tail, and supposing the clause 
above cited to be a warranty, still no discontinuance of the estate tail is 
worked by reason of such warranty occurring in a deed of bargain and 
sale; nor is the heir in tail put to her formedon. Quere, Can the writ of 
formedon be now brought? 

3. The first heir in tail after the death of M. H., the grantor in the foregoing 
deed, when the right devolved on him was an infant, and died before the 
disability was removed, leaving an infant heir, who became covert before 
full age, and brought her action within three years after discoverture. 
She is not barred by the statute of limitations; she comes within the 
saving of the act. 


SpeciaL verpict at Bertie, by Nash, J., as follows: The jury find 
that the lands demised to the plaintiff were granted to John Hardy in 
1717, and were by his will in writing, duly executed to pass lands, dated 
1719, devised to his daughter Elizabeth Hardy, in the words following, 
“Also I give unto my daughter Elizabeth another tract of land, lying on 

the east side of Rogues Pocoson, containing 424 acres, excepting 
(311) the 100 acres given to my brother Thomas.” And after giving 

other lands, he devises as follows: “All which said lands I give 
unto my said daughter Elizabeth and her heirs lawfully begotten of her 
body.” The jury further find that after the death of John Hardy the 
said Elizabeth Hardy intermarried with one Nathaniel Hill, and that 
there was only one child of that marriage, who was born 20 October, 
1726, and was called Michael. The jury find that Michael Hill, by his 
deed bearing date 5 May, 1748, and duly proved and registered, con- 
veyed to John Hill the premises in the words and figures following, that 
1s to say: 


Nortu Caro.ina. 


To all people to whom these presents shall come, greeting: Know ye 
that I, Michael Hill, of Bertie County, in the Province aforesaid, for, 
and in consideration of 60 pounds, current money of Virginia, to me in 
hand paid by John Hill, of the Province and county aforesaid, the re- 
ceipt whereof I do hereby acknowledge, and myself therewith fully sat- 
isfied and contented, thereof and of every part and parcel thereof do 
exonerate, acquit, and discharge the said John Hill, his heirs, executors, 
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and administrators forever, by these presents have given, granted, bar- 
gained, aliened, conveyed, and confirmed, and by these presents do freely, 
fully, and absolutely give, grant, bargain, sell, alien, convey, and con- 
firm unto him, the said John Hill, his heirs and assigns forever, one 
messuage or tract of land situate, lying, and being in the Province and 
county aforesaid, containing, by estimation, 424 acres, lying on the east 
side of Rogers Pocoson, and beginning at a poplar on the side of the 
pocoson, then north 60 east, 320 poles to a pine, then south 74 east, 216 
poles to a pine in John Hardy’s line of Brewer’s Quarter, then along his 
line 100 poles to a red oak, his corner tree, then south 50 west, 160 poles 
to Rogues Pocoson, then the said course 60 poles to a chestnut, then 
through the pocoson, north 66 degrees west to the first station: to have 
and to hold the said granted and bargained premises, with all appurte- 
nances thereto belonging or in any way appertaining, to him, the said 
John Hill, his heirs and assigns, to his and their only proper use, benefit 
and behoof forever. And I, the said Michael Hill, for me, my heirs, 
executors, and administrators, do covenant, promise, and grant to and 
with the said John Hill, his heirs and assigns, that before the ensealing 
hereof I am the true and sole owner of the above bargained premises, 
and am lawfully seized and possessed thereof in my own proper right, 
and of a good, perfect, and absolute estate of inheritance in fee 

simple; and have in myself a good right, full power, and lawful (312) 
authority to grant, bargain, sell, convey, and confirm the said bar- 

gained premises, in manner as above said, and that the said John, his 
heirs and assigns, shall and may, from time to time, and at all times 
hereafter, by force and virtue of these presents, lawfully, peaceably and 
quietly have, hold, use, occupy, possess, and enjoy the said demised and 
bargained premises with the appurtenances, free and clear and freely 
and clearly acquitted, exonerated, and discharged of and from all man- 
ner of former and other gifts, grants, bargains, sales, leases and mort- 
gages, wills, entails, jointures, dowries, judgments, executions, encum- 
brances, and extents. Furthermore, I, the said Michael Hill, for myself, 
my heirs, executors, and administrators, do covenant and engage the 
above demised premises to him, the said John Hill, his heirs and assigns, 
against the lawful claims or demands of any person or persons whatso- 
ever, forever hereafter to warrant, secure and defend. In witness 


whereof I have set my hand and seal, 5 May, 1748. 
Mronazt Hint. [sear] 


The jury further find that John Hill, the grantee in the above deed, 
entered into and was peaceably possessed by actual occupancy of the 
premises therein bargained and sold, immediately on the execution of. the 
deed, and continued so possessed until he departed this life about 1770 
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—_ 
John Hill died intestate, and left Henry Hill,-his son and heir at law, 
who upon the death of his father entered into the possession of the 
premises which descended to him, and continued his possession by actual 
occupancy until 3 May, 1791, when he by deed of bargain and sale of 
that date, duly proved and registered, in consideration of £679 10s. to 
him im hand paid by Moses Gilliam, conveyed the premises to said Moses 
and his heirs, by the description set forth in the above deed of Michael 
Hill; and the said Moses, in and by virtue of said deed, and by virtue of 
the statute transferring the possession to the use, was seized of the prem- 
ises in fee, and entered into possession and continued in actual occu- 
pancy thereof until _... May, A. D. 1819, when he was turned out of 
possession by a writ of habere facias possessionem, to the sheriff of Ber- 
tie directed, which issued in a suit in ejectment, wherein there was judg- 

ment in the Supreme Court of North Carolina that one John Doe 
(313) should recover damages for a trespass of the said Moses in ousting 

the said John from a term of years, which he held on the demise 
of Elizabeth Jacocks, from 1 January, 1813, to the full end and term 
of seven years thence next ensuing. And the jury further find that the 
said Elizabeth, by the sheriff aforesaid, was placed in the possession of 
said premises, and continued in the quiet and peaceable occupancy 
thereof until 1 January, 1820, when she departed therefrom, and John 
Doe, in and by the demises set forth in the declaration in ejectment in 
this suit, entered and was possessed of his term as therein set forth until 
10 January, 1822, when the said Elizabeth entered in and upon the said 
John and ejected him from his term aforesaid. The jury further find 
that Michael Hill and Elizabeth Hill had one son, Hardy, who was born 
21 February, 1756, and died 5 September, 1777, intestate, aged 21 years, 
6 months, and 14 days, leaving his daughter Elizabeth, his only child and 
heir at law. The jury find that she was born 18 February, 1776, and 
was married to Jonathan Jacocks 17 March, 1791. The jury find that 
she came of lawful age on 18 February, 1797, and that Jonathan Jacocks 
departed this life 2 December, 1810, and that she brought her action of 
ejectment in Bertie Superior Court, on -.-. April, 1818, against Moses 
Gilliam, on which there was a judgment in her favor, and an appeal to 
the Supreme Court, in which the judgment was affirmed (Jacocks v. 
Gilliam, 7 N. C., 47) at May Term, 1819, and she was placed in posses- 
sion as before mentioned. 

Nash, J., who presided, on this special verdict considered that the law 
was for the defendant, and gave judgment accordingly, from which 
plaintiff appealed. 

It was in this Court admitted that Michael Hill died 1760, and it was 
agreed the fact should be part of the case. 
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Hogg for plaintiff. 


Taytor, C. J. Having formerly given an opinion in this case (331) 
(Jacocks v. Gilliam, 7 N. C., 47), which I do not, on reflection, 
see sufficient reason to change, I can only refer to it. I still think that 
the deed contains nothing more than personal covenants, and no one of 
them could have the effect of rebutting the plaintiffs. On the point of 
successive disabilities, I concur entirely with my brother Henderson. 
I am, therefore, relieved from the necessity of giving an opinion on the 
question whether a bargain and sale can, under any circumstances, oper- 
ate a discontinuance. Following in the course of instruction transmitted 
to us by those men who have written on the subject, I should think that 
if a warranty is annexed to a bargain and sale, covenant to stand seized, 
or release, it may produce a discontinuance. Yet, as I have heard no 
argument on the subject, I am not prepared to say what alteration may 
have been effected by our particular system. In this case I am of opin- 
ion the judgment should be affirmed. 


Henpverson, J. In this case it is not pretended that the right of the 
defendant is bound. The objections go to the remedy only. 

It is objected, first, that the deed of bargain and sale from Michael 
Hill, the tenant in tail to John Hill, of 1746, created a discontinuance 
of the estate tail on account of the warranty attached to it, and that 
thereby the heir in tail is put to her formedon to recover her estate tail, 
and cannot regain possession thereof by entry or action of ejectment. 

It is objected, secondly, that the defendant is barred by the statute of 
limitations. k 

A bargain and sale is a rightful conveyance; the statute transfers the 
seizin of the bargainor to the bargainee; such a seizin, such an 
estate as the bargainor had, is transferred to the bargainee. I (332) 
speak not as to parties, but as to strangers—that is, those not 
claiming under either of them. A foeffment is called a wrongful convey- 
ance, because it passes, even as to the whole world, what it professes to 
pass. It is true, if the feoffor had not the rightful estate, the estate 
which he passed may be put an end to by him who has the rightful one; 
but it continues till it is put an end to. If tenant in tail, therefore, bar- 
gain and sell the entailed lands in fee, it is not a discontinuance of the 
estate tail, for that is a separation of the right from the estate; for the 
issue in tail claims not from the tenant in tail, but per formam doni; 
he is, therefore, a stranger to the bargainor, and, as to him, the bargain 
and sale passes only an estate for the life of the bargainor. His estate 
remains still in him; he is not put to an action to recover it, for he has 
not lost it. He may enter, which is the touchstone by which is ascer- 
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tained whether an estate is lost or not; for if the tenant is disseized, and 
has not, by a descent or otherwise, lost his right of entry, he may compel 
the lord to avow upon him and in all respects recognize him as his ten- 
ant, as one having an estate; nor can he, so long as his right of entry 
remains, at his election throw off his estate. The lord may avow upon 
him as his tenant, and compel him to perform his services. And his 
right of entry will support a contingent remainder dependent on his 
estate as the precedent freehold, and as the issue in tail after the death 
of the bargainor may enter (which is not disputed by any one), it proves 
beyond a doubt that the estate tail is in him, and not in the bargainee— 
that is, that the bargainee has no estate of any kind, for there cannot be 
two persons on the same estate at the same time, holding adversely; 
there may be titles innumerable, but more than one estate at the same 
time there cannot be; and if it is in the issue in tail, it is not in the bar- 
gainee. There is, then, no separation of the right from the estate; they 
both are united in the issue; there is no discontinuance. These 
(333) principles are not controverted by a single writer that I know of. 
But a feoffment made by a tenant in tail is a discontinuance; for 
a feoffment passes not only what the feoffor can rightfully pass, but 
what it professes to pass. The estate is, therefore, in the feoffee; and 
if in him it is not in the issue in tail, who has nothing but a right to the 
estate tail. There is a separation of the right from the estate, there is a 
discontinuance, and if a warranty is added to the feoffment, and it 
descends on him who is issue in tail, as heir of the warrantor, unaccom- 
panied with fee-simple assets equal in value to the entailed lands, the 
issue in tail is barred by means of the warranty and assets combined— 
not upon principles of strict right, but of policy and convenience, for 
the sake of quiet and repose, to avoid circuity of action. The discon- 
tinuance does not affect the right, but affords to the party an oppor- 
tunity of showing that which does. That the warranty and assets form 
no bar to divest is clearly proven by this: If the issue in tail should 
enter, an action cannot be sustained against him on the warranty and 
assets; and even where there is a discontinuance, and the entry of the 
issue unlawful, yet if the feoffee brings a writ of right, in which action 
the true right is tried, the issue will prevail; which proves that it is the 
avoidance of circuity of action which forms the bar. This accounts for 
such expressions as those to be found in all books, that it works a dis- 
continuance; that it amounts to a discontinuance, if it only barred it; 
it is not one of itself; if it is not one of itself, it is made so by construc- 
tion for particular purposes, when those purposes are answered, or when 
they were never active; the thing is as it is; it is itself. 
I will next endeavor to show that it derives no aid from the warranty 
in discontinuing the estate; a warranty is a covenant annexed to an 
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estate. Without an estate there cannot be a warranty. When no estate 
passes by a deed, and the grantee had no estate before, the warranty is a 
nullity. If an estate is made to a man for life, with a warranty 

to him and his heirs forever, the warranty determines with the (334) 
life estate. A warranty is that which protects the estate; it en- 
twines itself around it, and must fall to the ground with it. It is true 
that it is not necessary that a warranty should be annexed to a deed 
which passes or even professes to pass an estate, even right, provided the 
warrant has at the time an estate to which the warranty can attach 
itself; it may have passed from the warrantor before, or even from a 
perfect stranger. 

It may be now safely asked, Does the discontinuance arise from the 
warranty or bargain and sale, or both combined? It does not arise from 
either separately, and there is no estate in the bargainee after the bar- 
gainor’s death, with which the warranty can combine or unite; in truth, 
it cannot be a discontinuance unless we entirely change the nature of 
the thing. I am not unapprised of what is said by Chief Baron Gilbert 
in his Tenures, on this subject; but with deference to the learned judge, 
I think he is mistaken. Let his remarks pass for as much as his argu- 
ment is worth. He says that the statute de donis, by prescribing the 
action for formedon, intended that the issue in tail should be put to his 
action, and if so, I have already admitted it as a discontinuance, for 
then there is a separation of the right from the estate. This is a 
strained construction, entirely unwarranted either by the letter or spirit 
of the act. It is true the formedon is prescribed; but that is where the 
issue has lost the estate, and seeks to recover it, not where he has not lost 
and may enter. It is a remedial act, intended to redress the wrongs 
which were committed on those conditional fees; and it would be strange, 
by a forced construction to deprive the holders of a right secured to them, 
or, if you choose, given, de dono, by the statute; this is of entering when- 
ever they have the estate. It is further to be observed that when the 
statute was passed there was then no conveyance of an estate but those 
which operated by way of transmutation of possession, either 
such as carried the possession and estate with them or such as (335) 
recognized a previous possession and estate in the grantee. 

I am, therefore, satisfied that a warranty attached to an estate, created 
by a bargain and sale, made by a tenant in tail, is not a discontinuance, 
nor in this country does it work one. It does not work one, for the 
inconvenience is the other way, for if she has right, and a discontinuance 
is worked against her, she cannot enter, she cannot bring an action of 
ejectment; for when she cannot enter she cannot bring ejectment. Let 
her bring her formedon, it is said, or some other real action. I should 
ask, Where, before what judge, what attorney shall she employ, what 
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clerk apply to for process? for there is not a man in North Carolina who 
ever brought such an action as lawyer, or tried one as judge, or issued 
process as clerk, or was present when one was tried, or knows anything 
about the manner of proceeding, and all these difficulties the defendant 
shall encounter, rather than put the plaintiff to his action, upon the war- 
ranty against the heirs or executors of, I will add, Michael Hill; and 
although in this particular case there would be great difficulty in reach- 
ing the assets of Michael Hill, from the great length of time—if he left 
any, and it does not appear that he did—yet the abstract question is now 
before us, and if it is a discontinuance in this case it is so in all. I mean 
not to express an opinion whether any of these old real actions can now 
be brought; it is sufficient in settling a question of convenience that these 
difficulties are to be encountered. In truth, it would be a mere mockery 
of justice to say to the defendant, You have a right, but for the con- 
venience of a person who does not show as yet that he has any title, you 
must resort to some of those old remedies. We must conclude that either 
she has great demerits or that her adversary has great merits. The 
point made by her counsel upon the effect of her late recovery in eject- 

ment against the now plaintiff, towit, that she is remitted thereby 
(336) to her former or, rather, better estate, were it necessary to express 

an opinion on it, I should say that she is not, for if a person who 
has lost the right of entry, by any means acquires a term for years in the 
land, there still remains a tenant of the freehold to answer to his action. 
The law is not reduced to the dilemma of saying either that he must 
abandon his right or sue himself; there still remains, notwithstanding 
the term of years, a freeholder against whom he may bring his action, 
which puts an end to the claim for a remitter. 

On the second point, the statute of limitations, I think that the Eng- 
lish authorities, as far as they go, even on the construction put on the 
statute of James, which is somewhat different from our statute, are in 
favor both of cumulative and successive disabilities. I know of no case 
in point, for the question did not arise either in Doe v. Jessup, 6 East, 
80, or in Cotterell v. Dutton, 4 Taunton, 826. In both of those cases 
more than ten years had elapsed after the disabilities had ceased ; but it 
must be admitted, from what was said by the Court in Doe v. Jessup, 
that the disability of the plaintiff would have been disregarded. Although 
the right had descended from an ancestor who had been under a con- 
tinued disability, yet in Cotterell v. Dutton the whole Court expressed 
themselves in very decided language to the contrary, Chambre, J., saying 
that the ten years do not run during the disabilities, and Lens, Sergeant, 
who argued for the plaintiff, said that the case of Doe v. Jessup was 
decided contrary to the apprehension of the profession. In Stowell v. 
Zouch, Plowden, it was decided, after much argument, and not without 
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a diversity of opinion on the bench, that when the statute begins to run, 
it continues to do so, notwithstanding any supervenient disability. If 
supervenient disabilities are entirely disregarded, the statute would run 
over them, whether it had commenced running before they arose or not. 
The maxim would then be that the statute disregarded all supervenient 
disabilities—not when it begins to run it continues to run, regard- 

less of such disabilities. The maxim as it stands presupposes a (337) 
time when there was no disability; it then commences, and, hav- 

ing commenced, it continues, for to prevent the operation of the enact- 
ment there must be a disability at the time the cause of action accrued. 
If there then was disability, the time allowed in the saving looked to the 
removal thereof; for disability, and not the lapse of time, was regarded 
in the saving. The lapse of time had been provided for in the enact- 
ment. To show that disability, and not time, was regarded in the saving, 
a person who was only one day old when the cause of action accrued has 
the same period after full age to assert his claims as one who was 20 
years and 11 months old. Any one who will read Stowell v. Zouch 
(and that case has never been charged with favoring disabilities; it has, 
indeed, been many times struggled against on the other side) will per- . 
ceive, I think, that the infant heir would not have been barred had not 
the statute commenced during the time of his ancestor, that is, at one 
period after the cause of action accrued, his ancestor was not under any 
disability ; the time in.the saving then began to run, and but for that the 
unanimous opinion of the Court would have been the other way; and 
from analogy to the common law on the subject of disabilities, I think 
the Court would have been well warranted in such opinion. 

At common law, a feme sole of full age is disseized—and then taketh 
husband, and a descent is cast: neither she and her husband nor she after 
his death shall enter on the heir of the disseizor; for before her marriage 
she was under no disability, and might have entered. But if an infant 
feme be disseized, and before full age take husband, and then descent is 
cast, she shall after discoverture enter upon the heir of the disseizor, and 
so may her heir if she die during her coverture. Coke Lit., 246. It is 
admitted that the analogy is not perfect, but it is sufficiently so to 
warrant the courts in saying that disability, and not time, is re- (338) 
garded in the saving of the statute. 

Stowell v. Zouch was decided on the saving in the statute of fines, and 
it was never formally applied, I believe, to the statute of James until the 
time of Lord Kenyon, 4 Term; and in the case of Fast it was charged 
by one of the Court that the words “or death” were inserted in the stat- 
ute of James, which is not in the statute of fines, and were inserted in the 
statute of James to do away with all doubt; but even those expressions 
had no effect in Cotterell v. Dutton. They are not in our statute. The 
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statute of James also saves the right to the heirs; ours does not; it is 
given to them by construction, and very properly, for it surely could not 
be intended to make the right purely personal; and if it is right to 
modify it by construction in one particular, it is in another. It has been 
modified by construction in another part, and universally approved of: 
By the words of the statute, an infant has three years after arriving at 
full age to make his entry or claim. Should he die before he arrives at 
full age, is his right lost to his heir, or is the defendant never to be 
quieted in his possession? The case mentioned in the statute, arrival at 
full age, has never occurred; yet it was never doubted but that his heir, 
if under no disability, had the balance of three years yet to run to assert 
the claim, and, if under disability, | have endeavored to show three years 
after the disability was removed. 

The first heir in tail after the death of the ancestor who aliened, 
Michael Hill, and who was the last person seized of the estate in tail, 
being when the right devolved on him an infant, and that heir dying 
before the disability was removed, leaving an infant heir, who became 
covert before full age, who having brought her action within three years 
- after her discoverture, I am of opinion that she is not barred by the 

statute’ of limitations—that is, that she comes within the saving 
(339) of the act. 

I shall not examine the question whether the deed of 1746 con- 
tains a pure warranty or only a covenant. This opinion is given on the 
supposition that it is a warranty; but on this point I express no opinion. 

I have said, in the foregoing part of this opinion, that he who has the 
right of entry has the estate, and by a disseizin the disseizee does not lose 
the estate. I should have added, unless at his election, which he makes 
by bringing an action for it, for by demanding the estate of another, he 
allows that the other has it, and thereby admits that he has it not 
himself. 

I have viewed this case as if there was a warranty in the deed; whether 
the covenant amounts to one or not, I have not deemed necessary to 
examine. 

By rue Covrr. Let judgment be entered for the defendant. 


Cited: Spruill v. Leary, 35 N. C., 418. 
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CHAIRMAN OF WASHINGTON COUNTY COURT To THE UsE or 
ARMISTEAD v. HARRAMOND Er AL. 


1. A judgment obtained against a deceased person during his lifetime, and a 
second judgment obtained thereon against his administrator after his 
death, are both as to the administrator and his securities evidence of a 
debt by the intestate; but not evidence against the securities that the 
administrator has or had assets to discharge it. 


2. But if the administrator has returned an inventory, such inventory is prima 
facie evidence against the securities of assets to that amount. 


Appeat from Nash, J., at WasHINGTON. 

William B. Harramond, the defendant, had been appointed by Wash- 
ington County Court administrator upon the estate of Benjamin Fessen- 
den, and the other defendants were Potter, one of his securities in the 
administration bond, and Flower and Fagan, administrators of Webb, 
the other security. 

This action was brought upon the bond, and upon the trial before 

Nash, J., the real plaintiff, after proving the bond, gave in evi- 
dence the record of a judgment obtained by him against Fessenden (340) 
in his lifetime, which was objected to, but received by the court. 
He further produced the record of a judgment obtained by him on the 
judgment last mentioned, against Harramond as administrator of Fes- 
senden, on which an execution had issued against the goods and chattels 
of Fessenden in the hands of Harramond, which was returned “Nulla 
bona.” At the succeeding term the plaintiff and Harramond corrected 
by an entry on the record a mistake which had been made in the calcula- 
tion of the amount of the judgment against Harramond, an alias issued 
for the amount as amended, and was returned “Nulla bona.” Plaintiff's 
writ issued before this last execution was returned. 

The plaintiff further produced the inventory returned by the defend- 
ant Harramond as evidence of assets in his hands. 

The defendants Potter and the administrators of Webb offered in evi- 
dence certain bonds, notes, and open accounts against Fessenden which, 
as they alleged, Harramond had paid before he had any notice of the 
judgment against his intestate. The evidence was rejected, and the court 
instructed the jury that the record of the judgment against Harramond 
was no evidence against the other defendants. 

The jury found a verdict against all the defendants, and the case stood 
here upon a rule to show cause why there should not be a new trial. 


Gaston and Hogg for plaintiff. 
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Hatt, J. The judgment obtained against the defendant’s intestate 
(Harramond), as well as that obtained against Harramond himself as 
administrator, is evidence of a debt due from his intestate, and he is 
bound by such evidence. The securities of Harramond, the other defend- 
ants, are not concerned in interest whether such debt is due or not; be- 
cause if the assets are not liable to creditors they are subject to the 
claims of legatees; and the administrator, Harramond, is as much bound 

for the faithful administration in the one case as in the other, and 
(341) it is only for the faithful administration of the personal estate by 
the administrator that his securities are bound. 

But although the judgment against the administrator is evidence 
against him of a debt due by the intestate, and is evidence also of assets 
in his hands to discharge it; and although, for the reason before given, 
it is also evidence of a debt due, as far as it relates to his securities, yet 
it is not evidence against them that he has assets to discharge it, and 
thereby subject them to the payment of the debt, in case nulla bona is 
returned on an execution against the administrator. Whether the ad- 
ministrator has wasted the assets or not is an inquiry in which the 
securities are interested, and the judgment ought not to be introduced as 
evidence of the affirmation, because they are neither parties nor privies 
to that judgment. This principle was laid down in McKellar v. Bowell, 
ante, 34. 

But as to the question of assets, I think the securities are bound prima 
facie by the inventory returned by the administrator. They have stipu- 
lated in the administration bond that the administrator shall return a 
true and perfect inventory of the personal estate, and that he shall well 
and truly administer it according to law. This is for the benefit of cred- 
itors and legatees, and when it is done, it should be evidence prima facie 
against them of assets to that amount, as evidence of the faithful admin- 
istration of such assets would be evidence for them. 

In Chairman v. Springs, 10 N. C., 43, the judgment was certainly evi- 
dence to prove that a debt was due from the estate of Henderson, the 
intestate, to the plaintiff; but it was not admissible against the defend- 
ants, the securities of the administrator, to prove the fact either that the 
administrator had assets or had wasted them; because, if this was the 

case, they were liable for the amount; and that fact ought not to 
(342) be proved by a judgment and proceeding to which they were 

neither party nor privy; and it appears that it was in part offered 
in evidence for that purpose, and that that was the reason why an appeal 
was taken to this Court; for it does not appear that any other evidence 
was offered to prove assets in the hands of the administrator, or that he 
had wasted them. It is stated in the manuscript returned to this Court 
that the judgment, with other evidence, was offered, etc., but it does not 
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appear what that other evidence was; we cannot take it for granted that 
it established assets in the hands of the administrator, and that the judg- 
ment was offered only to establish the fact that a debt was due. If this 
was the case, it was admissible, but not to prove assets in the possession 
of the administrator, or that he had wasted them. For these reasons, I 
think the rule for a new trial, etc., should be discharged in the present 
case; the judgment was evidence of the debt, the inventory evidence of 
assets, etc. 
The rest of the Court concurring, Affirmed. 


Cited: Jones v. Biggs, 33 N. C., 413; Strickland v. Murphy, 52 N. C., 
244; Bond v. Billups, 53 N. C., 424; Brown v. Pike, 74 N. C., 534; 
Lewis v. Fort, 75 N. C., 252; Badger v. Daniel, 79 N. C., 387; Speer v. 
James, 94 N. C., 424; Grant v. Reese, 94 N. C., 724; Morgan v. Smith, 
95 N. C., 400; Leak v. Covington, 99 N. C., 562; Brown v. McKee, 108 
N. C., 393; Miller v. Pitts, 152 N. C., 632. 








BROWN v. GRAVES. 


A. made a deed of trust to satisfy several creditors; after this, part of the 
property is levied on and sold under execution. The sale passes nothing. 
A. had not such an interest as could be levied on under our act of 1812, 
subjecting equitable interests to execution. 


Appgat from Norwood, J., at CasweE Lt. 

Trover to recover the value of two oxen. The writ issued 23 October, 
1823, and the following appeared to be the case: 

The plaintiff claimed title to the property under a deed of trust exe- 
euted by Zacharias Groom to William Russell, for the use of Philip 
Pierce (who was Groom’s security), dated 22 November, 1821, and by 
the trustee he proved on the trial that on 11 February, 1822, a sale was 
made under the trust deed, at the house of Groom; that the land 
mentioned in the deed sold for $280, the mare for $32, the oxen (343) 
(now in controversy) for $32. These articles, except the mare, 
were purchased by the plaintiff, who retained the purchase money in his 
hands; the mare was purchased by some other person, and the money 
arising therefrom was paid over to the plaintiff. There was also a quan- 
tity of tobacco mentioned in the deed of trust; this had been carried off 
by Groom and sold, except some trash tobacco, which was bought by the 
trustee for $2. At the time of sale the plaintiff and Pierce forbade 
Swift & Martin (to whom the debts mentioned in the deed of trust were 
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due, and for which debts Pierce was Groom’s security) to bid for any of 
the property, unless they paid the money down for the bid, and stated 
that if they bid, the amount bid should not be paid by their entering it 
as a credit on the sums respectively due to them from Groom. 

It also appeared that before this sale defendant had informed the 
trustee that he had purchased these oxen at a public sale made by virtue 
of an execution which he had against Groom; that at the sale defendant 
claimed them, and requested the trustee to sell the other property men- 
tioned in the deed first; that he mentioned it to the plaintiff and Pierce, 
who insisted on his first selling the personal property, and he did so. 

Groom swore that he and Pierce agreed to sell the property before the 
debts to Swift & Martin became due; that he owed the plaintiff by bond 
about $109; that he did not know what had become of the money plain- 
tiff received from the trustee, for which the property was sold, nor had 
he ever agreed that plaintiff should apply it in satisfaction of his debt 
of $109; that the steers remained in his possession two or three days 
after the sale, plaintiff on the day of sale telling him to keep them until 
he, plaintiff, called for them, and that they were taken away by defend- 
ant. He further proved that he remained in possession of the land from 

the day of sale up to the time of trial, and it did not appear that 
(344) he was to pay any rent for the place. It further appeared that 
the oxen were in Groom’s possession up to 11 February, 1822. 

Swift proved that the plaintiff had a bond on him, and after the sale, 
on the same day, he and the plaintiff agreed that the claim he had against 
Groom and Pierce should be credited on his bond to plaintiff; and they 
afterwards so settled. He also stated that he had never called on Groom 
or Pierce for the money due him before 11 February, 1822. 

It also appeared that Martin never made application to have his debt 
paid before or at the time of sale. 

The defendant insisted that plaintiff could not recover, because— 

1. The sale was fraudulent, it having been made to hinder the collec- 
tion of Groom’s debts, upon which judgments and executions had been 
obtained. 

2. That the trustee by the terms of the deed had no authority to sell 
before the debts became due. ’ 

3. That defendant’s purchase under execution, on 29 December, 1821, 
before the sale by the trustee, gave him the title. 

4. That if defendant had not the legal title it was in the trustee, and, 
therefore, plaintiff could not recover. ' 

Defendant then offered evidence of his having regularly purchased at 
execution sale on 29 December, 1821, under an execution dated 18 De- 
cember, 1821, issuing on a judgment obtained 15 December, 1821. 
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To the charge of the court on the question of fraud no exception was 
taken. His Honor, Judge Norwood, further charged, that although 
Pierce could not direct the sale of the property before he was called on 
for the money, yet that Groom might direct it before the money became 
due on the judgments mentioned in the deed, notwithstanding that at 
the time there might be other judgment creditors who had executions; 
and that if he directed the trustee in this case to sell on 11 February, 
1822, it would be valid. 

And further, that the sale under execution of 29 December, (345) 
1821, having been made before the debts mentioned in the deed of 
trust had been satisfied, was unauthorized by law, and passed no title to 
the purchaser; that if the debts mentioned in the deed had been satisfied 
by a sale of part of the property, the remainder of the property would 
then be subject to execution; but not otherwise. 

Verdict for plaintiff, new trial refused, judgment, and appeal. 


Badger for appellant. 
Hogg, contra. 


Henpverson, J. This transaction, upon its face, bears evident marks 
of a fraudulent contrivance between Graves, Russell, and Groom to give 
to Brown a fraudulent preference in the payment of the debt which 
Graves owed to him, or to cause Graves’ property to vest in him in fraud 
of creditors. If the object had been to give Brown a preference, and that 
object had been fairly and with good faith effected, the law would not 
have annulled it. The fraudulent design is evidenced throughout the 
whole transaction ; the expediting the sale at the instance of Graves, and 
more especially by prohibiting the cestui que trust under the deed, by 
virtue of which the sale was made, from bidding at the sale; they could 
not have been objected to as not being good bidders, for the money was 
coming to them. The only object which can properly be assigned was to 
prevent competition, and thereby enable Brown to purchase the property 
at a reduced price; and if such was the object, of which a jury were the 
proper judges, the law pronounces the sale to be fraudulent; yet as the 
sale was made by the trustee, who had the legal title, and at the instance 
of Brown, the property passed as to all but those whose rights or inter- 
ests were affected by the sale. The defendant does not claim under the 
trust deed, either as cestui que trust or purchaser. It is, therefore, not 
necessary to decide whether, if he stood in that capacity, he could avail 
himself of the fraud to defeat the sale. He claims as a purchaser 
at a constable’s sale, under a justice’s execution against Graves, (346) 
issued and levied after the sale under the deed in trust. The ques- 
tion, therefore, is, Had Groom, at the time of the levy and sale, or at the 
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sale, such an interest as could be sold under that execution? If he had 
not, the defendant is a mere stranger, and, however much to be regretted, 
appears in the character of an intermeddler—not, though, in the oppro- 
brious meaning of that term; it appears that he has acted honestly. But 
if such be the case, that is, if the property was not subject to the execu- 
tion, he cannot avail himself of the fraud practiced by Brown and 
others—if it be fraud. I believe nowhere can be found a more lucid and 
satisfactory opinion upon the subject than the one given by Chief Justice 
Spencer, of New York, in Bogert v. Perry, 17 Johnson, 351. To this, 
therefore, I refer. They have in New York, as regards this point, a stat- 
ute similar to ours of 1812, both, in substance, taken from the statute of 
Charles. It is evident that, independent of that statute, Groom had not 
such interest as could be sold under an execution at law; he had nothing 
but a mere equity, at most a mixed trust, or a chose in action, neither of 
which an execution at law could affect. Our act provides that it may 
be lawful for the sheriff or other officer to whom a writ shall be directed, 
at the suit of any person upon a judgment then had or hereafter to be 
had, to so make and return execution to the party suing, of all the goods, 
lands, ete., as any other person shall be possessed or seized in trust of for 
the person against whom the execution issued, and that said lands and 
goods shall be held by the purchaser at execution sale free from and dis- 
charged of the title and encumbrances of the trustee. These are not the 
words, but the substance of the act. If there had been a doubt, upon 
reading the first part of the statute, whether a mixed trust such as this 
could be sold where part is held for one person and one purpose and part 

for another person and another purpose, I think the doubt would 
(347) have been removed by that branch of it which divests the seizin 

out of the trustee and vests both his estate and the estate of the 
cestui que trust in the purchaser. It could not be designed by the Legis- 
lature to work this wrong, and it will not be attributed to them when 
there are proper subjects on which the act can operate, and coming more 
within its bounds—a person seized or possessed in trust for another, not 
one seized in trust for one for one purpose and to another for another 
purpose, where the formal and nominal title is in one in trust for 
another. By confining the statute to such cases, no injury is done, for 
the trustee had no other duties to perform than to permit the cestui que 
trust to enjoy the property. There is no possible way to reconcile the 
statute to anything like common justice but to say that the estates shall 
be apportioned, and all shall be taken out of the trustee, and with the 
trust estate vested in the purchaser, except what will enable the trustee 
to perform the trusts to others; in this case it would leave an estate in 
the trustee, of which I cannot well conceive. What is it? As much as 
will pay Pierce? What, then, is the nature of the estate which the pur- 
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chaser has? He has Groom’s right to the surplus, and the trustee’s legal 
title to the property out of which this surplus is to be raised. If the 
trustee could find property which would bring the debt to Pierce, and no 
more, he might sell it, and then the balance of the property in kind would . 
belong to the purchaser at execution sale; sell as much as will pay Pierce, 
the balance is the purchaser’s—the trustee has nothing to do with it; both 
legal and equitable title is in the purchaser. The purchaser might say 
to him, Take your pound of flesh, but not one pennyweight more. How 
the purchaser at the trustee’s sale stands, who purchased one article which 
overwent the debts of the remaining cestui que trust, I know not; as to 
the amount of the debt, the sale was good, and bad for the balance; for 
that power which he once had to sell, being dependent on his title, was 
taken from him. As to part of the article the purchaser would 
have a right to it, and none to the other. I cannot see the extent (348) 
to which it may be carried. By such sales speculation would be 
encouraged, but would be placed upon unequal grounds. One might have 
correct and another incorrect information. I think that the Legislature 
intended to leave such interest (entirely untouched by the act) to the 
jurisdiction of a court of equity, where the property itself would be sold 
and the money divided according to the rights of the parties. 

This is a hard case on the defendant; but I cannot see how he can pre- 
vail in this action. 


By the Court, Affirmed. 


Cited: Gillis v. McKay, 15 N. C., 174; McKay v. Williams, 21 N. C., 
406; Gowing v. Rich, 23 N. C., 557; Thompson v. Ford, 29 N. C., 421. 








STATE v. PATILLO & SAUNDERS. 


Promissory notes are not public tokens of themselves; bank notes are. An 
indictment, therefore, for a cheat at common law, by passing certain 
“promissory notes” as and for bank notes, without an averment that they 
resembled bank notes, cannot be sustained. 


Apreat from Daniel, J., at Lincoin. 

This was an indictment charging that the defendants, designing and 
intending to defraud one Barnabas West of a mare of the value of $20, 
“falsely, fraudulently, and unlawfully did conspire, combine, confeder- 
ate, and agree among and between themselves to obtain and get into 
their hands and possession, of and from the said Barnabas West, the 
mare aforesaid, under a false color and pretense of paying to him, the 
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said Barnabas West, then and there, $45 of good and lawful current bank 
notes,” and that the defendant Patillo, in pursuance of the conspiracy, 
afterwards did “falsely, fraudulently, unlawfully, and deceitfully pass to 
the said Barnabas West one promissory note of $20, two promissory notes 
of $10, and one promissory note of $5, purporting each to have been 

made and signed by one J. F. Randolph; and purporting to be 
(349) made payable to the bearer,” and that Patillo and Saunders, in 

pursuance of the conspiracy, did “fraudulently and falsely pre- 
tend and affirm to him, the said Barnabas West,” that the said promis- 
sory notes were good current bank notes; and that the defendants, “by 
the false pretenses aforesaid,” fraudulently obtained possession of the 
mare; whereas, in truth and in, fact, the notes were not good current 
bank notes, but, on the contrary, were not worth one cent. The indict- 
ment concluded at common law. The jury found the defendants not 
guilty of a conspiracy; but that the defendant Patillo was guilty of a 
deceit in manner and form as charged in the bill of indictment. 

The defendant, Patillo moved in arrest of judgment because the indict- 
ment did not charge a deceit, and because the bills mentioned in the 
indictment did not constitute such a false token as would sustain an 
indictment for a deceit at common law. 

The court, Daniel, J., overruled both objections, and passed sentence 
on the defendant, whereupon he appealed to this Court. 


Henperson, J. Bank notes are public tokens, as much so as weights 
and measures, or the alnager’s seal; it is not necessary that they should 
have a common-law existence to make the obtaining property by means 
of mere counterfeits, at least at common law, any more than it is: that 
a chattel should have had a common-law existence to make it the object 
of trespass or larceny. It is sufficient that they have, no matter when 
invented or discovered, the qualities of a public token, i. e., calculated to 
inspire public confidence; in practice, they represent the coin of our 
country, and pass currently as money. Had this indictment, therefore, 
charged that the notes passed to the prosecutor bore the likeness and 

similitude of our common bank notes, and that the defendant 
(350) knew them to be worthless, I have not a doubt but that the con- 

viction could have been sustained; and it appears from the evi- 
dence that such was the case. But it is to the indictment that we are to 
look to see what the defendant has done; in that it is stated that the notes 
passed by the defendant to the prosecutor purported to be signed by one 
Randolph, and to be payable to bearer, and that they were worthless, 
without any averment or charge that they had any resemblance to bank 
notes. They are discovered, therefore, to be nothing more than common 
promissory notes, made by an individual promising to pay money to the 
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bearer. We cannot view such notes as public tokens; these are not the 
kind of notes which pass with us as money. I repeat it, that had it been 
averred, and had the jury found, that they bore the resemblance of our 
common bank notes, and that the defendant knew that they were worth- 
less, the offense would have been complete at common law. Whether it 
comes within our statute it is not necessary to decide; the indictment is 
not framed upon it. 
Judgment arrested. 
Cited: 8S. v. Boon, 49 N. C., 467. 








STATE v. JOINER. 


1. Upon the construction of section 2, chapter 985, Laws of 1818, N. R., against 
a mother for concealing the death of her bastard child: Held, by a ma- 
jority of the Court, that the corpus delicti is concealing the death of a 
being upon whom the crime of murder could have been committed ; there- 
fore, if the child is born dead, no concealment is an offense against the 
statute. 

2. It is not incumbent on the prosecution to show that the child was born 
alive, but the burden of showing the contrary is on the accused. 


Appa from Pazton, J., at Prrt. 

This was an indictment against the defendant, a single woman, and 
contained three counts. 

The first and second counts were for the murder of her bastard (351) 
child, laying the death to have been accomplished by different 
kinds of violence, and both concluding at common law; the third count 
was for a misdemeanor in concealing the birth of the child, and con- 
cluded against the form of the statute.* 

The prisoner was found not guilty on the first and second counts, but 
guilty on the third; and moved, first, for a new trial because the court 
instructed the jury that upon the third count it was not a material 





*Laws of 1818, N. R., ch. 985, sec. 2: 

Be it further enacted, That if any woman be delivered of issue of her body, 
male or female, which, being born alive, would by the laws of this State be a 
bastard, and she endeavors privately, either by drowning or secret burying 
thereof, or any other way, either by herself or the procuring of others, so to 
conceal the death thereof as that it may not come to light whether it were 
born alive or not, but be concealed, in every such case the said mother so 
offending shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be punished by a fine not exceeding $500 and an imprisonment not ex- 
ceeding twelve months. 
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inquiry whether the child was born alive or not. This motion was over- 
ruled, and a motion was then made in arrest for that the third count did 
not allege that the child was born alive, nor that it died. 

The count was as follows: “That the said Rinney Joiner, on 27 No- 
vember,” etc., “being big with a certain male child, afterwards, towit, on 
the same day and year last aforesaid, at and in the county of Pitt afore- 
said, by the providence of God, did bring forth the said child of the body 
of her the said Rinney Joiner, alone and in secret, which said male child, 
if the same had been born alive, would by the laws of this State have 
been a bastard; and that the said Rinney Joiner, being moved by the 
instigation of the devil, afterwards, towit, on the said 27 November, in 
the year,” ete., “as soon as the said male child was born, with force and 
arms, at and in the county of Pitt aforesaid, unlawfully, wickedly, and 
willfully did throw, put, and place the said male child under and beneath 

a crib there situate; and the said male child did then and there, 
(352) under and beneath the crib aforesaid, unlawfully, wickedly, and 

willfully, hide, secreté, and conceal, she, the said Rinney Joiner, 
in manner and form last aforesaid, endeavoring privately so to conceal 
the death of the said male child that it might not come to light whether 
the child were born alive or not, but be concealed, against the form of 
the statute,” ete. 

The court, Paxton, J., overruled the motion in arrest and pronounced 


sentence, and the prisoner appealed. 


Taytor, C. J. The statute of 21 James I. was passed on account of 
the difficulty of proving the child’s being born alive, in the case of its 
murder by the mother. It, therefore, makes the concealment of its death 
almost conclusive evidence of its being murdered by the mother. But 
the extreme severity of the law prevented it from being carried into full 
operation; and upon trials for that offense presumptive evidence was 
required that the child was born alive, before the other presumption, that 
it was killed by its parent, was admitted to convict the prisoner. But 
even under that statute presumptive evidence was admissible that the 
child was born dead; and if, from the view of the child, it were testified 
by one witness, by apparent probability, that it had not arrived at its 
debi tune partus tempus, the case was considered as not being within that 
statute, on account of there being presumptive evidence that the child 
was born dead; but under such circumstances it was left to the jury, 
upon the evidence, as at common law, to say whether the mother was 
guilty of the death. 

This statute was repealed in this State by the act of 1818 which re- 
stored the common law in trials for the offense of murdering a bastard 
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But although the concealment of the death of the child was justly con- 
ceived by the Legislature as insufficient to raise a presumption that the 
mother had murdered it, so as to be convicted of that crime, yet it was 
an offense calculated to destroy the proof by which the mother might 
have been convicted. The State shall not be called upon to prove 
that the child was born alive, because the mother has suppressed (353) 
the means by which such fact could be proved, and this, while it 
is an offense in itself, also raises a presumption against the mother that 
the child was born alive. The mother cannot be prosecuted for murder 
by reason of this concealment, and, therefore, she shall be prosecuted for 
a misdemeanor. It is, therefore, apparent to me that the corpus delicti 
described in the act is concealing the death of a being upon which the 
crime of murder could have been committed. If, therefore, the mother 
can show that the child was born dead, the presumption raised against 
her by the concealment is destroyed. She has committed no misde- 
meanor, because the subject concealed was not a human being upon 
whom the crime of murder could have been committed. The act in using 
the word “delivered” could only contemplate the birth of a live child, 
and not that sort of delivery which takes place before a woman can, 
according to the rules of parturition, be delivered of a live child. 

The Legislature may be supposed to have addressed the woman thus: 
“We could convict you for the murder of this child, but to convict you 
it would be necessary to prove that the child was born alive. This you 
have put out of our power to prove, because you have concealed the 
death of the child; and in so doing you have committed an offense against 
public justice in suppressing the means of a prosecution for murder.” 
But if the woman can show that the child was born dead, she has not 
impeded the course of justice, and ought not to be convicted. I, there- 
fore, think it was fairly and strictly within the province of the jury to 
consider whether the child was born dead or alive. There ought to be a 


new trial. 


Henpverson, J. The offense consists in concealing the death, so that 
it could not be known whether the child be born alive. The object is to 
’ prevent the destroying such children, not the concealment of their 
dead bodies; the prevention of the latter is resorted to as a means (354) 
to prevent the former. It is, therefore, not incumbent on the 
State to prove that the child was born alive. The agency of the mother 
in concealing the death, i. e., the manner of the death, and thereby pre- 
venting punishment from falling on the person who deprived it of life, 
is the corpus delicti; but if it appears either by the evidence on the part 
of the State or that which may be introduced on the part of the mother 
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that the child was born dead, or came to its death by natural means, it 
destroys the probability of the crime which the Legislature intended to 
prevent having been committed. The judge should, therefore, have in- 
formed the jury that to make out the crime of misdemeanor created by 
our act of 1818 it was not necessary to be proven that the child was born 
alive; but if, from the evidence, they were satisfied that the child was 
born dead, or that it came to its death by natural means, that they should 
acquit, under the act. As to the child’s being killed in the womb by 
design, so that it came dead into the world, that is an offense different 
from the one created by the act. To give a contrary construction would 
be disregarding the substance and catching at the shadow, sacrificing the 
end to the means. It would require the conviction of the mother, who 
had concealed the body of the dead child which she had prematurely 
(and without any fault of her in that particular) brought into the world 
in that imperfect state, which, upon inspection, it was quite apparent 
could not sustain for a single moment animal life, as contradistinguished 
from uterine; a construction, I am sure, with due deference to those who 
differ with me, the Legislature never contemplated to be given to the act. 
I therefore think that there should be a new trial. 


Hatt, J., dissentiente: The indictment states that the defendant did 
bring forth the said child, ete., which if born alive would be a bastard, 
ete., and that she, as soon as the said child was born, concealed it 
(355) by placing it under a crib. It is not stated whether the child was 
born alive or not, and the judge charged the jury that it was not 

a material inquiry whether the child was born alive or not. 

It is alleged on behalf of the defendant that the facts of which she has 
been found guilty do not amount to an offense under the act of 1818, 
ch. 985, and that, of course, no judgment can be rendered against her. 

The act declares that if any woman be delivered of issue of her body 
which, being born alive, would be a bastard, ete., and endeavors pri- 
vately, either by drowning or secret burying, or by any other way, ete., 
so to conceal the death thereof as that it may not come to light whether 
it were born alive or not, but be concealed, in every such case, ete. 

It is argued that before the death can be proved to be concealed, life _ 
must be proved expressly to have existed. It seems to me otherwise. 
The act does not mean by the term death the act of dying, the transition 
from life to death; by concealment of the death is meant a concealment 
of the lifeless body. Issue of the body is itself proof irresistible that life 
accompanied and actuated it up to the stage of maturity in which we 
behold it a corpse; is proof that life existed, but has been taken away; 
in other words, it is proof of death, and concealment of the body may be 
or may not be a concealment of the death. 
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If the fact was established that the issue was born alive, and was 
destroyed by concealment beneath the crib, ete., it would be a felony, and 
come within the proviso in section 4 of the act. This act was made for 
the purpose of punishing women for concealing their issue, without im- 
puting to them the crime of murdering them. I think judgment ought 
to be pronounced for the State. 

Per Curiam. New trial. 








(356) 
STATE vy. ALLEN & ROYSTER. 


Indictment against two for an affray in “mutually assaulting and fighting 
with each other.” The defendants were found not guilty of an affray, 
but that the defendant A. was guilty of an assault and battery upon R., 
the other defendant. Judgment on the conviction for an assault and 
battery may be pronounced. 


Appgat from Norwood, J., at Person. 

The defendants were indicted in the following words: “The jurors for 
the State, upon their oath, present, that Thomas H. Allen and William 
H. Royster, all late of the county of Person aforesaid, with force and 
arms, at Person aforesaid, on 4 April, 1825, to, with, and against each 
other did fight and make an affray, to the nuisance of the citizens and 
against the peace and dignity of the State.” The defendants pleaded not 
guilty, and the jury found that the defendants were not guilty of an 
affray, but that the defendant Allen was guilty of an assault and battery 
upon the defendant Royster, and that the defendant Royster was not 
guilty. 

Allen moved in arrest of judgment because this was an indictment for 
an affray, and one of the defendants being acquitted, the other could not 
be guilty of the charge; and because on an indictment for an affray one 
could not be found guilty of an assault and battery on the other. 

The court, Norwood, J., overruled the reasons, and pronounced judg- 
ment against Allen, from which he appealed. 


Taytor, C. J. There is no precedent in this case to govern the de- 
cision; but, I think, upon general principles, and the reason of the thing, 
that the conviction is right. An affray is the fighting of two or more 
persons in a public place, to the terror of the citizens. The very defini- 
tion, therefore, includes an assault and battery; and if it was proved 
to the jury that two men fought together in a private place and 
under such circumstances as that it could not be a terror to the 
people, I think there is no doubt that they might be acquitted of (357) 
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the affray, and convicted of the assault and battery; for this they have 
committed, though without the aggravation of an affray. If both might 
be so convicted, why not one? Certainly not because one person is in- 
capable of committing an affray; for there is one case at least where he 
may be singly indicted for it. 1 Hawk P. C., 63, ss. 2,4. Nor would 
it be necessary in such an indictment to specify the particular mode of 
the affray, for an aggravated assault by one person is sometimes laid as 
an assault and affray. An affray, being, therefore, an assault aggravated 
by the circumstances under which it is committed, would seem to fall 
within the general rule that when an accusation includes an offense of 
inferior degree, the jury may discharge the defendant of the higher 
crime and convict him of the less. 2 Camp., 583. As upon an indict- 
ment for burglariously stealing, the prisoner may be convicted of the 
theft and acquitted of the nocturnal entry, and robbery may be softened 
into felonious theft, and many other similar cases. 

The only exception to this rule arises from the prisoner’s having been 
indicted for a different offense, whereby he would be deprived of any 
advantage which he would otherwise be entitled to claim; so that the 
prosecutor shall not be permitted to oppress the defendant by altering 
the mode of proceeding; thus, on an indictment for felony, a prisoner is 
deprived of several advantages which he would have on an indictment 
for a misdemeanor, and, therefore, he cannot be convicted of the latter 
upon an indictment for the former. No reason of this kind exists where- 
fore the defendant might not be convicted of the assault. The specific 
difference between this offense and a riot is that there must be three per- 
sons at least to commit the latter offense, and if two only are found 
guilty, they must be discharged; yet even in that case, if the defendants 
had been charged with committing the riot with divers other disturbers 

of the peace, judgment would have been pronounced. 1 Ld. Ray- 
(358) mond, 484. If A. assault B. without provocation, in a public 

place, and a fight ensues, both would appear to be the aggressors 
to those who did not witness the beginning of the quarrel; but a jury, 
upon being informed of the origin of the strife, would, in most cases, 
think it unjust to subject B. to the same punishment wath A. I think the 
conviction proper. 

The other judges being of the same opinion, No error. 


Cited: . Woody, 47 N. C., 337; S. v. Stanly, 49 N. C., 292; S. v. 
Perry, 50 z. C. 10; 8. v. Brown, 60 N. C., 450; S. v. Wilson, 61 N. C., 
238; S. v. Beewe, 82 N. C., 588; S. v. Glenn, 119 N. C., 804; S. v. Griffin, 
125 N. C., 693; S. v. Spear, 164 N. C., 457. 
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IN EQUITY 





AUGUSTUS MOORE vy. ISAAC MOORE, 


1. Contribution among cosureties was originally founded on the maxim that 
“Equality is equity” among those who stand in the same situation. This 
maxim can only be applied to those whose situations are equal; other- 
wise, equality is not equity; and hence, if one surety stipulate for a sep- 
arate indemnity, the equality of situation between him and his cosurety 
ceases, and the maxim does not apply. 


2. The indemnity taken by one surety can be reached by the other only in two 
cases, either when it was taken in fraud or for the benefit of the other. 


3. Hence, if one surety, for his own benefit, fairly take an indemnity, he may 
use it until indemnified. 


4. If a surplus remain in such case, the other sureties may have the benefit 
of it. 


From Hertrorp. The bill set forth that about 14 August, 1815, the 
complainant and defendant, at the request of James Jones, now deceased, 
became his sureties on a bond which was then executed to one John Cof- 
field for £950; that said Jones at the same time executed a bill of sale by 
which he conveyed unto the defendant five negro slaves, conditioned to 
be void if the said Jones should well and truly pay said debt to 
Coffield ; else to be in full force. That Coffield, a short time before (359) 
the filing of the bill, had sued the complainant and defendant on 
said bond and obtained judgment; that James Jones died utterly insolv- 
ent, having first made his will and authorized his executors to sell his 
property; that said executors were about to sell the aforesaid negro 
slaves which had been mortgaged as aforesaid, when the defendant set 
up his claim to them; but he afterwards permitted the executors to sell 
said slaves upon condition the executors would pay to the defendant the 
amount for which said negroes were mortgaged, or apply said amount in 
such manner as should be directed by the defendant; that the complain- 
ant had been compelled to pay one-half of the aforesaid judgment at law, 
with interest, and the defendant the other half, viz., $1,016, on 25 Feb- 
ruary, 1818; that the defendant hath received $1,050 out of the proceeds 
of the sale of said negroes, and, besides this, another sum arising from 
-said sale and sufficient to cover the other half of Coffield’s debt (paid by 
the complainant) was applied by said executors, by direction of the 
defendant, to the payment of other debts due by the estate of said Jones 
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for which the defendant was responsible as surety, but for which said 
negroes were not bound in any manner. The bill then prays for re- 
lief, ete. 

The defendant insisted in his answer that the bill of sale executed to 
him for the negroes was intended for his sole benefit, for that James 
Jones, being indebted to the complainant, went with complainant to Cof- 
field to borrow the sum named in the bill; that Coffield refused it unless 
the defendant would join in the bond for the repayment of the sum 
loaned; that James Jones applied to this defendant to join him in the 
bond, which the defendant refused to do unless said Jones would give 
him some indemnity, when said Jones agreed to give the bill of sale 
aforesaid, and that the complainant knew nothing of this; that the com- 
plainant had previously signed said bond with said Jones, and without 

indemnity, and that said bill of sale was executed entirely for the 
(360) benefit of the defendant, and would not have been taken at all 

by the complainant. He further answered that the negroes were 
sold by the executors of Jones, though he forbade the sale and claimed 
the negroes; that the executors contended that three negroes had been 
levied on by executions before the date of his bill of sale. The defendant 
admitted the executors had paid him $800, and agreed to pay him the 
balance that may be due him on account of the aforesaid suretyship; 
that the two negroes which were unencumbered by the lien of executions 
prior to the bill of sale sold for $1,050, and the executors refuse to pay 
more than that sum. 


Henperson, J. Contribution among cosecurities arises not from any 
contract between them, but from a principle of natural equity—that 
equality is equity among persons standing in the same situation. And 
this being now the established and well understood doctrine of a court of 
equity, it is sufficient to infer an understanding among them of mutual 
contribution; for men are presumed to act in reference to the laws gov- 
erning the transaction. Hence it is that a court of law never sustains 
jurisdiction in cases where one surety seeks contribution from the other; 
but this principle of equity can only apply in cases where their situations 
are equal, for equality among persons whose situations are not equal is 
not equity. If one surety stipulates for a separate indemnity, in this 
respect his situation is different from that of one who makes no such 
stipulation; and this indemnity is reached in favor of his cosecurity, 
upon the ground either that it was intended for the benefit of all or that 
the taking it was a fraud upon the others. In such case, courts of equity 
convert him into a trustee, not permitting him to allege his own turpitude 
or selfishness as a protection; for they enter into the agreement under a 
belief of perfect equality, trusting apparently to the same laws of indem- 
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nity, and to the united exertions of each other, to avoid harm (361) 
severally; therefore, to take an indemnity is a fraud upon the 

rest, and more especially as it lessens the ability of the principal to 
indemnify the others; and if taken without such secrecy, it is pre- 
sumed to be designed for the benefit of all and an indemnity fairly 
obtained. And such indemnities may be fair, and which the surety has 
a right to use exclusively for his own benefit, while he is indemnified; 
if more than sufficient for that purpose, the excess should be communi- 
cated to the other sureties, first, because it gives to the creditor an equita- 
ble lien on such indemnity, and the creditor should cede, and in equity 
is supposed to cede, to a suffering surety all his means and facilities in 
enforcing and securing payment; and, secondly, from the intimate con- 
nection subsisting between them, as being engaged in One common league, 
we have only to appeal to our own bosoms to ascertain the benevolent 
feelings excited by such connection, and the dictates of benevolence be- 
come duties, when not prejudicial to ourselves; but in observing its dic- 
tates, we are not bound to encounter hazard or trouble, and, therefore, 
where this surplus lien is sacrificed to our good or safety in that trans- 
action, the cosurety has no right to complain. 

The facts of this case preclude all idea that the complainant entered 
into the engagement under a false appearance of equality, and it affords 
as little evidence that it was designed also for his benefit, for he attested 
the instrument creating the lien. In truth, this appears to be a fair and 
explicit transaction. The complainant was willing to become Jones’s 
security without a lien and without the participation of the defendant. 
Such proffer was made before the defendant was called on. Application 
was then made to the defendant, not at the instance of the complainant, 
to aid him in encountering the risk, but the money could not be procured 
without an additional name on the paper; in this situation, the defend- 
ant stipulates for a lien, and this within the knowledge and presence of 
the complainant, who required none, and negatived all idea that 
the defendant was acting for their joint benefit by attesting the (362) 
instrument creating the lien. He has, therefore, no claim, either 
on the ground of fraud or intention, and the claim to the excess, I think, 
stands onan equally slender foundation. Had the defendant wantonly 
or capriciously discharged the excess of the lien, the complainant would 
have had cause of complaint. But if the defendant, for his own ease and 
convenience in the transaction, sacrificed it, he has none. All he can ask 
is that he should have it when it is not longer of any service to the 
defendant. Good faith as to this is all that equity requires. If by sacri- 
ficing the excess he more promptly, and with less trouble and risk, ob- 
tained an indemnity, who has a right to complain? On whose rights or 
labors has he trespassed? Not on the complainant’s. But I do not view 
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the transaction at the sale of the negroes by any means as an abandon- 
ment; it may be so, but the answer does not admit it. But, as I have 
said before, that is entirely immaterial. If he did so, it was for his 
accommodation, to avoid controversy, to make himself perfectly safe. 
In this he has violated no obligation, at least none which a court of jus- 


tice recognizes. 
Per Curiam. Bill dismissed with costs. 


Cited: Fagan v. Jacocks, 15 N. C., 264; Hall v. Robinson, 30 N. C., 
60; Long v. Barnett, 38 N. C., 634; Comrs. v. Nichols, 131 N. C., 505. 








FRANCIS PUGH v. MAER, MURFREE, ano BURGES. 


An injunction granted upon the payment of the money, recovered at law, into 
the office of the master will not be dissolved simply because obtained 
more than four months after the rendition of the judgment at law. The 
object of the act of 1800 on the subject of obtaining injunctions was to 
prevent delay and hazard to creditors, and this is accomplished by the 
terms imposed. 


From Franky. The bill alleged that the complainant, in the spring 
of 1819, contracted with the defendant Maer for the purchase of fish, 
without specifying the quantity, though complainant was to take 

(363) as many as said Maer would deliver at the following prices, towit, 
$4 per barrel for trimmed herrings, $6 for shad, and the same 

price for rock; that a few days afterwards, one Minor, the agent of 
Maer, called on the complainant and presented an account, in which 
were charged 168 barrels of herrings, 77 barrels of shad, and 7 barrels 
of rock, which, at the prices aforesaid, amounted to $1,176; that the 
complainant did then give his bond for said sum, payable to the defend- 
ant Maer three months after the date thereof; that he did so at the 
request of said agent of Maer when the complainant did not know 
whether the fish had been delivered or not, for there were boats on the 
river in which possibly the fish might have been taken, and complainant, 
therefore, took it for granted that all was right; that the said bond was 
given on 15 May, 1819, when, in fact, the fish had not been delivered, 
and that a few days after, upon the application of complainant’s agent, 
he was unable to obtain other or more fish than about 178 barrels of 
herrings, 20 barrels of shad, and 4 barrels of rock, which, according to 
the prices agreed on as aforesaid, amounted to $856. The bill further 
alleged that said fish were shipped to Halifax, and consigned to Messrs. 
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J. & B. F. Halsey, merchants, for sale; and upon examination of them 
by said gentlemen it was found that at least one-third were spoiled and 
rotten; that the complainant had never seen the defendant Maer since 
he ascertained this defect in the fish, though at an early opportunity he 
informed him of the deficiency in quantity. The bill then alleged, fur- 
ther, that Maer indorsed the bond to the defendant W. H. Murfree after 
it fell due, towit, on 1 October, 1819, and that said Murfree indorsed the 
same a few days afterwards, towit, 10 October, 1819, to the other defend- 
ant, Thomas Burges; that Burges had sued the complainant in the 
County Court of Franxuin, and obtained judgment; that from this 
judgment the complainant appealed to the Superior Court of said 
county, at Fall Term, 1826, of said court, and prayed for an injunction 
against all of said judgment at law, except $571.66, and prayed 

also for general relief. (364) 

The fiat for the injunction was made 15 March, 1821. 

At Spring Term, 1821, the defendant Burges answered that he was a 
purchaser and indorsee of said bond for valuable consideration, and 
asked the benefit of the provisions of the act of 1800, ch. 9, and therefore 
prayed that the injunction might be dissolved; at which time the injunc- 
tion was dissolved with costs, and the bill continued over as an original, 
and an order made that upon the payment of the whole judgment into 
the office of the clerk and master, the defendant Burges should not re- 
ceive the same until he had given bond with security to answer the final 
decree in this suit. 

The defendant Murfree answered that he was a purchaser and indorsee 
without notice; that after he received the bond he asked payment of 
complainant by his agent, and said agent did not inform the defendant 
that complainant made any pretense at that time that the fish he received 
were unsound, though he did state that some of them had never been 
delivered. Defendant believed it was nothing more than an excuse, and, 
therefore, did not inform the defendant Burges of it, to whom he assigned 
the bond for valuable consideration on 10 October, 1819, or thereabouts. 

The defendant Maer answered, and admitted that complainant bought 
fish which he had at a fishery on Roanoke; that the prices stated by com- 
plainant were those agreed on by them; that the complainant attended 
on the day when the fish were to be delivered, and stated that he had no 
boat ready, and desired a postponement of the delivery till the next day, 
or some day fixed on by the complainant. Such postponement was had 
till then, when one Samuel Hussy attended for the defendant and counted 
out 168 barrels of herrings, 77 barrels of shad, 42 barrels of rock, which 
amounted to $1,176; that said Hussy stated to defendant that he deliv- 
ered said fish by request of the complainant to the captain of 
the boat employed by the complainant, which boat’s crew com- (365) 
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menced taking the fish on board before Hussy left there; that he was not 
present, but believes the account of the fish as above rendered to him by 
Hussy was correct, and that the same were deliv ered to complainant or 
his agents as charged. 

Defendant answered, further, that he knew nothing personally of the 
quality of the fish, but that he was informed by his agent, and believes, 
that they were good; that the complainant and he agreed that part of 
the barrels should be opened, and that by that means the quality should 
be ascertained, and that his agent, Hussy, informed him that he did so, 
and the fish were sound, and that those not opened were well filled with 
pickle, which he ascertained from the sound in moving the barrels to 
count them. 

Defendant further answered that he sent the account aforesaid to 
William R. Minor, and asked him to take the bond of complainant, 
which he did for $1,176, as aforesaid; that he assigned to the other 
defendant, Murfree, for valuable consideration, and he could give him 
no notice of complainant’s equity, for he had not then heard of it; and 
concludes with a prayer for costs, ete. 

To these answers replications were taken, and the cause set for hear- 
ing, and transmitted to this Court for a final hearing. 

From the depositions it appeared clearly that a day or two after the 
date of the bond mentioned in the bill the complainant had received 202 
barrels of fish, and that a delivery was made of the whole quantity con- 
tracted for; but that the remaining 50 barrels were left by complainant’s 
boat until the first of June, when complainant, by letter, directed them 
to be sent to Cedar Landing, and that it was done. 

With respect to the fish being spoiled, there was evidence on both sides. 


(366) Badger and Haywood for defendants. 


Taytor, C. J. The complainant comes into this Court seeking a 
reduction of the judgment at law upon the twofold ground that the quan- 
tity of fish he contracted for was not delivered, and that, of the quantity 
delivered, a considerable part was so damaged as to be unfit for use and 
totally unsalable. 

That the number of barrels stipulated for was delivered to the com- 
plainant seems to be placed beyond all doubt by the depositions of Hussy 
and Minor, the agents of the defendants; and if after the former had 
counted them out and gave the complainant a control over them, and 
after Minor had, at the complainant’s request, conveyed the 69 barrels 
to Cedar Landing, the complainant declined receiving them, he alone 
must be responsible for the loss, for the defendant could do nothing more 
to make the delivery complete. 
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The question as to the unsoundness of the fish is involved in some diffi- 
culty as to the facts. There can be little doubt that many of the barrels 
received by Halsey, to sell on account of Pugh, were unmerchantable, and 
that of these, some were marked with black paint; but whether these 
were the identical barrels which were received from Maer does not 
appear, though those also were marked with black paint. But (367) 
Pugh might have bought, and Halsey might have received, other 
barrels with a similar mark; or other barrels might have been put on 
board the boat in her passage up the river. I admit that the probability 
is strong that the fish which were spoiled had been purchased by Pugh 
from Maer, but better evidence of the fact might have been adduced. 

But then the question occurs, Were the fish unsound when delivered 
to Pugh’s agent, or did they become unsound afterwards, from causes 
which were in activity at the time of the delivery (for the same con- 
sequence will follow in both cases), or did both cause and effect begin 
their existence after their sale? Halsey says that he opened several of 
the barrels in the presence of the skipper, who was well satisfied with 
their soundness, and that he knew by the sound of the pickle in others 
that they were properly filled. Minor sent some of the same fish to 
Richmond, and retailed others in the neighborhood, and heard no com- 
plaint respecting either. The leakage of the cask and the escape of the 
pickle are well known to be the most frequent cause of such fish becoming 
spoiled, and this may have happened in the shipping and stowing. 

On the other hand, it is stated by the clerk of Halsey that many of 
the barrels were without pickle, and that he was under the necessity of 
filling them up; so that from the evidence now before the Court I should 
be wholly at a loss to determine whether the fish were unsound when 
delivered, or in the way of becoming so, or whether they became unsound 
afterwards. The only thing certain is that Pugh sustained a loss from 
their unsoundness. But supposing that there was evidence of the un- 
soundness of the fish when sold, yet there is none of a warranty, or of a 
knowledge in the vendor that they were so, nor any allegation in the bill 
to that effect. This Court cannot, any more than a court of law, allow 
for the deficiency in the value of an article sold in a case where 
the maxim of caveat emptor applies. (368) 

Upon the motion to dismiss on the ground of the injunction 
being issued more than five months after the judgment, though an opinion 
on that point is not essential to the decision of the cause, as I think the 
‘ bill ought to be dismissed for the reasons I have given, yet, as a case of 
practice, it may be usefully settled. 

The act of 1800 was passed for the avowed object of preventing delay 
and debtors from thus defeating the claims of their creditors. Now this 
is effectually obviated by granting an injunction upon the terms of pay- 
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ing the money into the office—for thus all risk of the debtor’s insol- 
vency, or that of his securities, is avoided; and the money is held to be 
paid according to the decree, without a moment’s delay. To dismiss the 
bill, therefore, on this objection, where an injunction is granted under 
the same terms with this, would be to sacrifice the manifest spirit of the 
act to its literal construction. I cannot, therefore, believe there is any 
weight in this objection. 
By the Court, Bill dismissed. 


Cited: Smith v. McLeod, 38 N. C., 401. 








CANNON vy. JONES, ADMINISTRATOR OF NICHOLS. 


The plaintiff was security for one G. The defendant, the administrator of 
the creditor, obtained judgments at law against the principal and surety 
in a joint action. Plaintiff filed his bill to be relieved against the judg- 
ment, on the ground that he was discharged in equity by the laches of 
the holder. G. is not a competent witness to prove the truth of plaintiff's 
bill. 


From Waxe. This was a bill filed by the complainant, as a surety to 
one Glynn, against the defendant, as the administrator of George Nichols, 
deceased, who was the obligee in the bond, alleging that a short time 
after the bond was due, the principal offered to pay and discharge the 

same to the obligee, who’ refused to accept it, and gave further 
(369) time to the principal to pay the bond, without the knowledge or 

assent of the complainant; that afterwards the principal again 
called on the obligee in his lifetime, and offered to pay a part of said 
bond, when Nichols stated and agreed with the principal that he, the 
said principal, should not pay the said bond, but that the said Nichols 
might still keep it to harass the complainant; and that on several other 
oceasions the same language was held by the said Nichols; and on one 
occasion the said Nichols promised said principal to surrender up said 
bond; that he has died without doing so; that Glynn has become insol- 
vent; that the defendant has sued the complainant and principal at law, 
and prays an injunction and general relief. 

The defendant, in his answer, denied any personal knowledge of the 
matter, and put the complainant to proof. The only evidence was the’ 
deposition of Glynn, the principal, who supported the allegations of the 
bill throughout. 

The question presented was whether the principal in the bond is a 
competent witness to prove the equity of the bill. 
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Haywood for complainant. 
Attorney-General for defendant. ° 


Taytor, C. J. The complainant Cannon was surety for Glynn, in 
a note given to Nichols, whose administrator, Jones, instituted a suit 
upon the same, and effected a recovery. The complainant has satisfied 
the amount of the judgment, and enjoined it in the master’s office to 
abide the event of a decree in this cause. He claims to be discharged by 
the negligence and forbearance of the payee during his lifetime, and of 
his administrator since his death, who he alleges might have received the 
money from the principal. To establish the facts on which he founds 
his equity, he offers the evidence of Glynn, the principal, and the 
single question in the case relates to his competency. (370) 

It is a general rule that persons who have an immediate interest 
in the event, as being liable to the costs of action, are incompetent wit- 
nessés. Thus, bail may not give evidence for their principal, because 
they are immediately answerable in case of a verdict against the defend- 
ant. In an assumpsit for goods sold, the plaintiff having proved the sale 
of the goods to the defendant and one J. S., who were partners in trade, 
it was held that J. S. could not be a witness for the defendant to prove 
that the goods were sold to himself and that the defendant was not con- 
cerned in the purchase, except as his servant; for by discharging the 
defendant he benefits himself, as he would be liable to pay a share of the 
costs to be recovered by the plaintiff. Peake, N. P., 174. Though Glynn 
is liable to the payment of this money either to Jones or Cannon, yet he 
is evidently interested to defeat Jones’s action against Cannon, since in 
so doing he would be liable to Jones only in the costs of one suit; whereas 
if Jones recovered against Cannon, the latter may recover against Glynn 
the costs which he has paid in the suit brought by Jones. There is con- 
sequently a certain benefit resulting to Glynn if Jones fails in the suit, 
and a certain disadvantage if he succeeds. 

This precise question came before the Supreme Court of the United 
States, and it determined that the principal obligor in a bond is not a 
competent witness for the surety in an action upon the bond; the princi- 
pal. being liable to the surety for costs in case the judgment should be 
recovered against him. Riddle v. Moss, 7 Cranche, 206. 

But the witness offered is under an additional disqualification, by our 
act of 1797, ch. 487, which allows a surety, who has paid money for his 
principal, to recover the same by a citation and motion in a summary 
way, without resorting to an action. Upon these grounds I think there is 
no doubt of Glynn’s incompetence. 

The other judges concurred. Judgment accordingly. 
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(371) 
HOLMES & WILLIAMS vy. WILLIAMS. 


Where a cause stands more than two terms upon replications, and the usual 
order for commissions, it is regular to set it down for hearing; and where 
no steps are taken to prepare the cause for trial, the suit may be dis- 
missed for want of prosecution; but the plaintiff may, if he please, have 
the cause set for hearing on bill and answer, or may have it heard. 
Therefore, when the judge below refused both, and dismissed the bill 
without hearing, such dismission was held to be erroneous. 


From Wake. Bill filed at April Term, 1822, the object of which was 
to set aside a conveyance fraudulently obtained from complainant Wil- 
liams. The last step taken in the cause appeared to have been at the 
Spring Term, 1823, when commissions to take testimony were ordered, 
and at Fall Term, 1825, defendants moved to dismiss with costs for want 
of prosecution. Complainants resisted this motion, and prayed the court 
either to hear the cause or set it down for hearing, which the court 
refused, and ordered it to be dismissed with costs; whereupon complain- 


ants appealed. 


Haut, J. The rule that the party should be prepared in two terms to 
set the cause for hearing is a good one; it prevents delay, and where the 
parties have taken no steps to prepare for trial, the causes have been 
generally dismissed, because it would avail the party nothing either to 
have the cause heard or set for trial in that unprepared state; but cases 
may happen where a defendant admits enough in his answer to entitle 
the complainant to a decree for something, although in other parts of his 
answer he may deny other allegations in the bill which it is incumbent 
on the complainant to establish by proof; however, without procuring 

such proof, the complainant may wish to have the cause heard on 
(372) bill and answer, or set for hearing upon bill and answer. This, I 

think, he is entitled to have done. As it was not done, I think a 
writ of procedendo ought to issue; but the complainant will not, of 
course, be entitled to take testimony in the cause; he can only do it upon 
sufficient cause shown. 

And of this opinion were the other judges. Reversed. 
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BRUCE et at. v. CHILD et AL. 


1. When a bill is filed to surcharge and falsify an account stated nineteen 
years before, the delay must be well accounted for to repel the presump- 
tion arising from this acquiescence. For this purpose, it is not enough 
that the mistake sought to be rectified was discovered within a few 
months previous to exhibiting the bill, but it should appear why the dis- 
covery was not sooner made. 


2. The bill alleged a certain sum received by the defendant, larger than that 
charged in the stated account. The defendant, in her answer, stated 
that her faculties were impaired by age and infirmities, and after so great 
a length of time since the transaction (about forty years) she could not 
speak with certainty to the matters charged in the bill, and said, in an- 
swer to the particular error alleged, that she believed the sum charged in 
the stated account to be the true one, and did “expressly aver that to be 
the sum she received from her attorney, J. N., and no other.” The 
attorney, in his deposition, swore that he paid her the larger sum: Held, 
that the charge was sufficiently denied to bring the case within the rule, 
that a decree will not be made against a positive denial, on the unsup- 
ported testimony of a single witness. 


From Orance. This was a bill filed 28 August, 1812, setting forth 
that the plaintiffs were heirs at law and distributees of John McKerall, 
late of Norfolk, Va., who died intestate, January, 1776, possessed of and 
entitled to a very considerable personal estate; that immediately upon 
his death the defendant, his widow, took possession of the personal 
estate, and on 21 October, 1784, took out letters of administration in 
Norfolk; that in 1785 the defendant intermarried with Child, who pos- 
sessed himself of the estate of McKerall, and afterwards died, leaving 
the defendant his executrix. , 

That on or about 1 January, 1793, the plaintiffs, children of (373) 
John McKerall, and William McKerall, another of the children 
who was made a defendant to the bill, and Mrs. Child, caused an account 
to be stated of the estate of John McKerall, whereby a balance of 
£2,057 6 7 was found to be due to the estate from Mrs. Child, and on 
31 January, 1803, the plaintiffs received their shares under such settle- 
ment. 

The bill then charged that in the settlement were divers errors, which 
were particularized. The only one material in the cause was that the 
executrix gave credit for the sum of £220 only, Virginia currency, as 
cash received by her from John Niveson, of Norfolk, when in truth she 
received £301 3 5. . 

It was further stated in the bill that the plaintiffs never discovered 
this error until six months before filing the bill; that letters of adminis- 
tration on the estate of John McKerall, within North Carolina, had been 
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granted to the plaintiffs, and that they had applied in vain to Mrs. Child 
to have the error rectified. 

The prayer of the bill was that the defendant Mrs. Child might be 
decreed to rectify the settlement and account, and to supply and correct 
its errors and omissions, and pay to the plaintiffs what might be coming 
to them. 

The account and settlement, which were made part of the bill, exhib- 
ited a balance due, as before stated, and contained also the following 
statement : 

“We, Absalom Tatom and John Hogg, at the desire and request of the 
widow and heirs of John McKerall, heretofore of Norfolk, in Virginia, 
deceased, viz., Mrs, Frances Child, heretofore widow and administratrix 
of said John MeKerall, deceased, but now widow of Francis Child, Esq., 
deceased, Miss Frances McKerall, daughter, and John McKerall and 
William MecKerall, sons of the said John McKerall, deceased (the said 
William, who is a minor, appearing and consenting hereto by his brother 
John, as is suggested by said John), having proceeded to state and settle 
the account of Francis Child, Esq., deceased, who intermarried with 
Frances McKerall, widow and administratrix of said John McKerall, 
deceased, for his (the said Francis’s) intromissions with the estate of 
said John McKerall, deceased, do, from the vouchers and statements 

handed to us by the parties, find the amount to stand as above 
(374) stated, by which it appears that the net amount of said estate in 

the hands of the executrix of the said Francis Child, deceased, on 
1 January, 1793, was, ete. [Then follows a statement of the gross 
amount, and the share of each.] In which account we have not included 
or taken into view any charge the said Frances may have against the 
said children for boarding, clothing, and schooling, previous to and dur- 
ing her intermarriage with the said Francis Child, Esq. The said par- 
ties having, in our presence, assented to and signified their approbation 
to this statement and settlement.” 

This was signed by Messrs. Tatom and Hogg, and bore date 13 August, 
1793. 

A receipt for their shares, signed by plaintiffs, and dated 1 January, 
1803, followed. 

Mrs. Child, by her answer (so far as it is here material), insisted on 
the great length of time which had elapsed since the accounts were settled 
by referees chosen by all parties; and as to the error in the sum received 
from Nevison, she stated that Nevison was her agent and attorney to 
settle and collect an account due from one Sheddon in Norfolk; that 
Sheddon had an account against her husband, McKerall, and that on the 
adjustinent of these accounts by Mr. Nevison the balance due her hus- 
band’s estate, as she believed, was £220, for which she had once accounted 
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to plaintiffs, and she expressly averred that, and no other, to be the sum 
received by her from Mr. Nevison. 

As to the discovery of errors in the account by plaintiffs, but six 
months before the bill was filed, she denied it. 

At March Term, 1824, of Orange Court of Equity, on motion of com- 
plainant’s solicitor, the cause was referred to the clerk and master of 
that court to take the account and report to the next term of the court. 
At the following term the clerk and master reported that Mrs. Child had 
fully accounted for the estate of John McKerall, except as to the sum of 
£81 3 6, Virginia currency, received from John Nevison, as appeared by 
his deposition, which was referred to, and which the master stated to be 
the only proof. No exceptions were’ filed below to the master’s report; 
but at the same term the cause was removed to this Court, on the 
affidavit of Mrs. Child. (375) 

Mr. Nevison’s deposition stated that Mrs. Child, while the 
widow of McKerall, and residing in North Carolina, placed in his hands 
as an attorney a number of claims, belonging to the estate of McKerall, 
on various persons residing in various places; that the length of time ren- 
dered it impossible for him to speak positively. 

That one of these claims was against Sheddon, and the deponent be- 
lieved was received by him at different times and from different persons; 
but the deponent could not recollect with certainty, nor could he resort 
to his books, as they had been sent away during the late war, and had not 
been brought back; that the only claim on which he ever received any- 
thing for Mrs. Child was that against Sheddon. 

The deposition further stated that of the money thus received, the 
deponent “paid to Mrs. Child the sums stated as per a memorandum on 
an annexed commission, which memorandum was taken prior to his 
books being sent away, to enable the deponent to state the sums so paid, 
in a deposition then intended to be taken at the request of Mr. Bruce, 
but which was prevented, he believes, by the interruption of the times.” 
The sums were then stated in three items, and exceeded the.sum with 
which Mrs. Child had been charged in the settlement by £81 3 6. _ 

Deponent further stated that he made no agreement for the amount 
of his compensation; he charged a commission of 5 per cent on money 
received; for traveling on his client’s business, not only the traveling 
expenses, but a compensation for the same; and for all other business, 
customary fees according to the service, and that he made several jour- 
neys on the business of Mrs. Child. That not long before the late war 
the plaintiffs called on him and asked information relative to his trans- 
actions as the agent and attorney of Mrs. Child, when he showed 
them his books and vouchers and gave them a memorandum. (376) 
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On the opening of the cause here, Badger for complainants said that 
as no exceptions had been filed below to the report of the clerk and mas- 
ter, nothing remained for complainants to do but to move for a con- 
firmation of the report, and to take a decree accordingly, that the refer- 
ence to the master was an interlocutory decree, showing that this was a 
proper case to surcharge and falsify in, and the question could not be 
here debated. 


Badger for complainants. 
Gaston, contra. 


(381)  Tayror, C. J. The object of this bill is to surcharge for an 

omission made in a settled account closed between the parties 
something less than twenty years before the filing of the bill, and relative 
to transactions which date their existence about forty years before. In 
such a case there ought to be clear and satisfactory evidence of the exist- 
ence of the error, and I do not think that the deposition of Nevison, 
singly opposed to the answer, containing as strong a denial as the nature 
of the subject admits of, affords such evidence. 

The master’s report is founded solely on that testimony, as appears 
upon the face of it, and this warrants the application of the rule that 

there cannot be a decree in this Court upon the testimony of a 
(382) single witness, unsupported by circumstances, against the positive 

denial in an answer which is responsive to the bill. Her answer 
is that upon the adjustment of the accounts by J. Nevison she does not 
believe that the balance found to be due was £336 13 4, the sum with 
which she is charged by the referees; “and she does expressly aver that 
to be the sum she received from her said attorney, J. Nevison, and no 
other.” 

I am also of opinion that the complainants have not sufficiently ac- 
counted for the delay in not exhibiting this claim at an earlier period. 
The reason stated in the bill is unsatisfactory, that they did not know 
of it until six months before the filing of the bill. When the account was 
stated by the referees, at the instance of all parties concerned, it is fair 
to presume that men of business would take the obvious and easy method 
to become acquainted with their rights, that they might be prepared to 
exhibit just and repel unjust charges. Mr. Nevison was known to be 
the attorney for the estate, and charged with the collection of debts due 
to it. When the account was stated the administrators are charged with 
money paid by Nevison; and it was entirely in the power of the com- 
plainants to ascertain, within a reasonable period from the settlement, 
whether greater sums had been received from the attorney than the 
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estate had been credited for. Long delay, in matters of account, places 
the accounting party under insuperable difficulties, especially where he 
is to be charged by memorandums of a third person. An earlier appli- 
cation might have revived the memory of circumstances serving to show 
that the credit has been rightly given. The very forbearance to make a 
demand is considered as affording a consciousness that it was satisfied, 
or an intention to relinquish it. 

“The Court will not aid stale demands, where the party has slept upon 
his rights and acquiesced for a great length of time; the activity of the 
Court can only be awakened by conscience, good faith, and rea- 
sonable diligence; where these are wanting, the Court is passive (383) 
and does nothing. Laches and neglect are always discouraged ; 
and, therefore, from the beginning of this jurisdiction there was always 
a limitation to suits in this Court.” 3 Bro., 639. In one case it has been 
held that if the party, upon a notice that nothing was due, did not inves- 
tigate his own account, and never made any demand for the money, a 
demurrer should be allowed upon the statute of limitations. 19 Vesey, 
188. That case was within the statute of limitations; but it held that 
though the court follows the law by analogy to the statute, it does not 
adopt it in all cases. It may be equitable to demand a debt, though not 
legal; but if it be not equitable, the party will be left to law. After a 
great length of time without suit, it shall be presumed that the balance 
is satisfied. Though this is not a case affected by the legal limitation, 
yet it comes within the law of this Court, and presents a case wherein 
laches have made the demand inequitable. 5 Vesey, 678. 

I am of opinion that the bill should be dismissed. 


Hat, J. MecKerall, the first husband of the defendant, Mrs. Child, 
part of whose estate is now sought after, died about 1776; his residence 
was at Norfolk, in the State of Virginia. Early in the Revolutionary 
War his widow and children removed to Hillsborough, in this State. In 
1793, when the parties were of full age, a settlement was made between 
them by two persons chosen for that purpose. In this settlement Mrs. 
Child was debited with a certain sum of money received from Nevison, 
the witness, a resident of Norfolk. Nineteen years afterwards the pres- 
ent bill was filed. The complainants allege that Mrs. Child received a 
larger sum of money from Nevison than she was debited with in the 
settlement, and that they did not become acquainted with that fact until 
within six months before the suit was brought. They give us no reason, 
however, why they did not become acquainted with it. Nevison was as 
easy of access then as afterwards; facts could have been estab- 
lished with more certainty then than nineteen or more years after- (384) 
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wards. The mind and memory of Mrs. Child, who is now well stricken 
in years, were then much nearer their wonted vigor. 
For these reasons, I have but little hesitation in saying that the bill 


ought to be 
By the Court, Dismissed with costs. 


Cited: Mclin v. McNamara, 21 N. C., 409; McDonald v. McLeod, 
36 N. C., 224. 








ATTORNEY-GENERAL anp JOSEPH BELL ANp Otners, INHABITANTS OF 
THE Town or TARBOROUGH, v. BLOUNT. 


Where a thing already exists which is alleged to be a nuisance, it may be a 
question whether this Court will interfere by injunction before a trial at 
law establishing the fact of nuisance; but where the object of the bill 
is to prevent the erection of that which will be productive of injury, 
serious and irreparable, if erected, thig Court will pass upon the question, 
and interpose its authority to avert the threatened injury, for the matter 
cannot be tried at law, and should this Court refuse its aid, there would 
be no remedy. 


From Epercomse. The complainants in their bill set forth that the 
defendant intended to erect a mill and dam on a small stream in the 
vicinity of the town of Tarborough, and at a short distance from the 
publie academy of that place; that a mill, now destroyed, had formerly 
been erected near the place at which it was understood defendant in- 
tended to build his, during the existence of which the health of the 
inhabitants of the town had materially suffered; and alleged that if 
defendant should be permitted to carry his intention into execution great 
and irreparable mischief would ensue, as the noxious vapors arising 
from the pond would materially affect the salubrity of the town and tend 

to the entire destruction of the academy. In conclusion, it sought 
(385) the preventive aid of the court, and, therefore, prayed a writ of 
injunction. 

The answer admitted the intention charged in the bill to erect a dam 
and mill in the vicinity of the town, and at a short distance from the 
academy ; but denied that the injurious consequences which were appre- 
hended would be the necessary result of such erection. 

Upon the coming in of the answer, a motion was made to dissolve the 
injunction. The court refused the motion, but retained the injunction 
until hearing; and the cause, having been set for hearing, was removed 
into this Court, it was now moved to dismiss the bill. 


180 














N.C.] JUNE TERM, 1826. 





BELL v. BLount. 





Mordecai and Seawell in support of the motion. 
Gaston for complainants. 


After argument, upon the suggestion of the Court, the Attorney- 
General was made a party complainant, curia adv. vult. 


Taytor, C. J. Two inquiries are presented by the argument in this 
case. The first relates to the power of the Court to interpose the pre- 
ventive remedy of an injunction; the other, whether it is proper 
to exercise the power under the evidence and circumstances of (391) 
this case. : 

It is manifest that without some jurisdiction competent to prevent a 
threatened evil of the sort complained of, there would be a great de- 
fect of justice in this State; for when the injury, if done, cannot be 
repaired in damages,. it is essential to the protection of right that this 
Court, whose process is alone adequate to the occasion, should inter- 
pose its summary remedy to compel persons so to use their own property 
as not to injure that of others. It has accordingly been long settled as a 
principle of the Court that in cases where irreparable mischief may be 
done, as of waste, or in a plain case of nuisance, an injunction will be 
immediately granted. Where there is a clear right to the enjoyment of 
the subject in question, and an injurious interruption of that right which 
in equity ought to be prevented, this Court will not withhold its aid; and 
this rule is abundantly established by the authorities. 1 Vern., 120, 127, 
275; 2 Ves., 414; 2 Atkyns, 391, and many others. 

It appears to me that the evidence in this case approaches as nearly 
to ascertain the certainty of the apprehended evil, if not prevented, as 
can be expected from the nature of the subject. There was formerly a 
mill-pond nearly in the situation where the defendant proposes to estab- 
lish his, and during the whole time of its being kept up the whole com- 
munity, particularly the younger part of it, were subject to destructive 
autumnal diseases. Soon after the milldam was broken and the pond 
emptied, a visible improvement took place in the healthfulness of the 
place; children were raised to maturity, the population increased, and a 
seminary of learning was erected within what was before the sphere of 
pestilential influence. Of these facts it is impossible to doubt after read- 
ing the depositions. Is it not to be expected that the same causes, if put 
into operation, will produce the same effect? Nor is the probability of 
this lessened by the proposed alteration in the site of the pond, its size, 
and the situation of the mill. The utmost allowance that can be made on 
this point is that it may not render the town quite so unhealthful ; 
but if the Court sees that not merely in the fears of the inhabit- (392) 
ants, but a moral certainty exists that if this work is suffered to 
proceed, the health of this community will again be put in jeopardy, it is 
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its hounden duty to interpose. Indeed, it is impossible to shut our eyes 
to the fact that in this climate a collection of stagnant water in the neigh- 
borhood of a town will render the inhabitants unhealthy; and however 
different theories may be pressed into the service of accounting for it, or 
plans proposed to mitigate the evil, the painful conviction forces itself 
upon us that the effect invariably follows the cause, and no antidote is 
yet discovered. 

Under this observation and experience, a court might be satisfied with 
much less evidence than has been adduced in this case. I am of opinion 
that the injunction ought to be made perpetual. 


Haut, J. This is not a case where it is necessary to controvert the 
question whether this Court will interfere by injunction or not, before a 
trial at law is had, declaring that to be a nuisance or not which in the 
bill is set forth to be one. No such question in this case can be tried at 
law. No nuisance exists—the object of the bill is to enjoin the defendant 
from creating one; and it does appear to me that it is a proper case for 
this Court’s interference. 

The nuisance which it is apprehended will arise from the erection of 
the mill does not appear to me to be a phantom, created by the fears of 
the witnesses, but a reality bottomed upon past experience. It is not 
likely that the effects of ponded water would be less deleterious now than 
formerly; the same causes produce the same effects. I think the injunc- 
tion ought to be made perpetual, with costs. 


Henperson, J., was of the same opinion, so the injunction was made 
perpetual. 


Cited: Raleigh v. Hunter, 16 N. C., 13; Attorney-General v. Lea, 38 
N. C., 304; Clark v. Lawrence, 50 N. C., 85, 86; Privett v. Whitaker, 73 
N.C., 556; Vickers v. Durham, 132 N. C., 881; Pedrick v. Blount, 143 
N.C., 509; Cherry v. Williams, 147 N. C., 459; McManus v. R. R., 150 
N. C., 661. 





(393) 


CROOM, Executor or WHITFIELD, v. HERRING et AL., LEGATEES OF 
WHITFIELD. 


1. B. W.. having several children, to the elder of whom he had made consid- 
erable advancements, made his will, and after devising and bequeathing 
real and personal estate to his wife and to his younger children, and con- 
firming the advancements made to the elder, directed the residue of his 
estate, real and personal, to be sold and the proceeds “to be divided 
among all his heirs, according to the statute of distribution of intestates’ 


estates.” 
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2. Held, the word “heirs,” as here used, means heirs quoad the property, and 
not “children,” “next of kin,” or “heirs at law.” By it is to be understood 
those whom the law appoints to succeed beneficially to the property in 
question. The whole of the property here is personal, for the land, being 
directed to be sold and the proceeds divided, is regarded in this Court as 
personalty. Therefore, the widow of the testator is entitled under that 
term—she being by law appointed to succeed to personal property as well 
as the children, all claiming under the same statute. 


3. The surplus mentioned in this clause is to be divided among those entitled, 


without any reference to the advancements or property bequeathed by 
other clauses. 


From Lenore. The bill, which was filed 10 April, 1820, stated that 
Bryan Whitfield died, having made a will, of which the plaintiff was an 
executor, and the sole surviving executor of those who had qualified ; that 
a difficulty had arisen in the construction of the will whereby plaintiff 
was likely to be injured, by reason. of conflicting claims, and, therefore, 
he prayed that the parties interested might be made to interplead with 
each other, and that for his protection he might have the advice and 
instruction of the court. 

Bryan Whitfield had many children. To the elder of these he had 
made considerable advancements, both of real and personal estate. By 
his will he also devised to each of his younger children (who had not been 
advanced) real estate, bank stock, and slaves; and he also devised to his 
wife real estate, and bequeathed to her a few slaves and stock, provisions, 
and farming utensils to the value of $1,200; and he also devised 
and bequeathed to his elder children the estate advanced to them. (394) 

The testator, besides the estate so particularly advanced, de- 
vised and bequeathed, was seized and possessed of real estate, bank stock, 
slaves, and other personal property to the value of $80,000. 

After the several devises and bequests to his wife and children above 
mentioned, there came the following clause: 

“T leave all my estate not mentioned in this will, both real and per- 
sonal, except negroes and bank stock, to be sold on twelve months credit, 
and the money arising from the sale thereof, and the debts due me, after 
discharging all my just debts, together with my negroes and bank stock, 
not disposed of by this will, I leave to be divided among all my heirs, 
agreeable to the statute of distributions of intestates’ estates.” 

The widow dissented from the will, and dower in the real estate was 
allotted her, but no notice was taken by them of the personal estate. 

Upon the clause above recited, various claims were set up: the widow 
claiming to be entitled as one of the “heirs,” according to the statute; 
the younger children contending that the advancements made during the 
testator’s life should be brought into hotchpot, if the children advanced 
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claimed any part of the residuum; while the older children insisted that 
the residuum should be distributed without reference to the advance- 
ments; or that the specific legacies, as well as advancements, should be 
taken into account. 

The cause was removed to this Court by affidavit. 


Henperson, J. He on whom the law casts an inheritance on the 
death of the ancestor is designated by the technical word heir. It could 
not originally be used to designate him on whom the law casts the goods 
or chattel property, for it cast them on no one; no person was appointed 

by law to succeed to the deceased ancestor; on his death they be- 
(395) came bona vacantia, and were seized by the king on that account, 

and by him, as grand almoner, applied to pious uses (now con- 
sidered superstitious), for the good of the soul of their former owner. 
Hence it is that in the common-law vocabulary there could be found no 
technical word to designate such successor. After one was pointed out 
by the statute of distributions the technical word used in regard to in- 
heritances would not answer for that purpose; for very frequently the 
persons are different, the rules of construction being very different from 
the canons of descent. The word “heir,” therefore, retains its primitive 
and technical signification when standing alone and unexplained by the 
context. But as words of every kind, technical as well as others, and 
particularly when used in last wills, are liable to be varied in their mean- 
ing, to meet the intention of those who use them, when shown in an 
authentic manner the word heir may mean some other person than him 
on whom the law casts the inheritance in a real estate; and the question 
is, Whom does it mean, when used in a last will, in reference to personal 
property ¢ 

It is admitted by all that it does not (unless under peculiar circum- 
stances) mean the heir to real estate. By some it is said that it means 
children; by others, next of kin; and by others, all those who are called 
to succeed to personal estate by law (the statute of distributions). Those 
who are in favor of the meaning first mentioned, “children,” say that 
this is its vulgar and common meaning, and as it cannot have its tech- 
nical one, it must have this. I think that the premises are incorrect, and, 
even if correct, that the conclusion does not follow. The word heirs, 
in common conversation, may and very often must be understood to mean 
children; but this arises not from the word alone, but from the context, 
the manner and cause of speaking. For a person to say that another 
has got an heir, or that he has heirs, must unquestionably mean, if 
the speaker meant anything, that he has a child or children; for, to 

understand him as communicating something, and at the same 
(396) time to use the word heir in its extended sense, is next to impos- 
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sible; for there is not a man in a hundred thousand born without there 
being some one to succeed to his property, should he die instantly, par- 
ticularly to personal property, where foreigners are not excluded. Most 
of us are born with innumerable heirs, if so understood. Unless, there- 
fore, we are speaking of some foreigner just come among us, and then 
in regard to real property, or some person whose family connection is 
unknown, or supposed to be unknown, to the person spoken to, children 
must be presumed to be meant by the speaker by the word heirs; for we 
are not born with children—they are an after acquisition; all of us do 
not have them at any time. It would be an absurdity to suppose that 
the speaker designed to communicate to another, to inform him that 
another had that which is common to every man in the community when, 
by not a very strained construction, a sensible and rational meaning can 
be attributed to the speaker. I think, therefore, that the word heirs, of 
itself, unaided by anything else, does not mean children, in common or 
vulgar conversation; although in such conversation it must be so under- 
stood, to give to the speaker a rational meaning, or any meaning at all. 
This arises from what may properly be called the context, the subject; 
and if the premises are right, I should think the conclusion wrong; for 
the word was certainly adopted from the law of inheritances, and thereby 
acquired an analogous meaning, which would by such construction be 
entirely lost. Others say that it means next of kin, admitting the 
analogy, and contending that blood connection is an essential constituent 
in an heir. It is admitted that, by the canons of descent in England, one 
to succeed as heir must be of the blood of the ancestor; but he is heir not 
because he is of the blood, but because he is the successor of the estate of 
the dead man. The law has prescribed blood as a qualification ; 
but the right to succeed, and not the reason wherefore, stamps (397) 
him with the character of heir. The law prescribed the canon of 
descent to point out the successor; the person who succeeds is heir, not 
beeause he succeeds by this or that rule, but because he succeeds. And 
at once to put the argument at rest, it may be asked, Does the widow who 
succeeds to the estate of her deceased husband under the act of 1801 
come to the estate by purchase or descent? For she must come in by the 
one or the other of these two ways; there is no other. It is very clear 
that she does not come in by purchase; that is, by her own act she is per- 
fectly passive; it is thrown upon her by law, as much as it is thrown 
upon the uncle, there being no issue, brothers or sisters, or their issue; 
that is, none whom the law prefers to him. If she does not come in by 
the purchase, it follows that she comes in by descent. She is, therefore, 
in such case, the heir of the husband. Yet she is not of his blood. 

Mr. Blackstone, in his discussion of the question whether the lord, who 
comes in by escheat, comes in by descent or purchase, has caused some 
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confusion on this subject. He could find no canon of descent which 
pointed to the lord as heir to his descent; the lord was passive, at least 
not active in the character of purchaser, i. e., acquirer, and there was 
evidently a vague notion floating in his mind that he is not heir, because 
not of the blood. At length he takes the middle course, the one most 
apt to be taken by those who are not sure which course is right, and 
says that he succeeds by a kind of quasi descent, a kind of caducary 
succession. The fact is that he succeeded to the estate of his tenant 
by neither; for he succeeded to his estate not at all; the estate of the 
tenant expired by his death without heirs capable of succeeding him. 
It expired by the terms of its own limitation; for it was to him and 
his heirs; when they failed, the lands, not the estate, reverted to the 
grantor, the lord of whom he held them. The lord took the lands 

again in virtue of that right of reverter which in law is called a 
(398) seignory. He comes in, not under or representing the tenant, but 

above him, and by virtue of a different estate. Exclude the idea 
of blood, and it is matter of surprise how it could be doubted that the 
widow is not included in the word heir, when applied to personal prop- 
erty. Her claims to the succession are precisely the same with the next 
of kin; both unknown to the common law, and both given by the same 
statute. Why the word heirs should be translated into next of kin cannot 
be accounted for otherwise than by blending blood connection with heir- 
ship; and if the meaning either of children or next of kin is to be 
received, grandchildren, where there are children, will be excluded; for 
it is said that grandchildren cannot take under the description of chil- 
dren where there are children, nor under the description next of kin; for 
grandchildren are not next whilst there are nearer, and in the statute the 
evil is guarded against in lineal accession, and in collateral, as far as 
brothers’ and sisters’ children; the Legislature being aware that the more 
remote of kin would be excluded by the nearer, under the description 
next of kin. 

These afford insuperable reasons why the word heir should not be 
understood to mean either next of kin or children. If, therefore, it 
neither means next of kin nor children, there can be no objection to giv- 
ing it a meaning analogous to what is the proper technical meaning of 
the words mutatis mutandis, i. e., they whom the law has appointed to 
succeed to the personal estate of dead men who make no appointment 
themselves; as in real estates in such cases, the heir who is appointed by 
law to succeed the dead man. By this definition all those appointed to 
take under the statute of distributions are embraced; the law speaks and 
designates the heirs. Unless this expression is tolerated and permitted to 
bear this meaning, we shall be totally unable to express the idea without 
using a phrase instead of a term; for I know of no other term which will 
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convey the idea. Distributee is.sometimes used, but scarcely ever with- 
out an apology for it; a term of our own coinage, which is not to 

be found in Johnson’s Dictionary, in Jacob’s Law Dictionary, nor (399) 
in any other that I know of. I do not recollect to have seen it in 

any English work of note, or not of note. As far as I have been able to 
ascertain, the English authorities warrant this construction; I am very 
well satisfied that they are not against it. Sir William Grant very lately 
said he was not, in the case then under consideration, called on to decide 
it, but that his opinion was, heirs, when applied to personal property, 
meant heirs quoad the property; and he repeated the same thing in 
another case. 

It is true that there is a case to be found in Ambler (who is said to be 
not very high authority), decided by the master of the rolls, Sir Thomas 
Clarke, where it is said that heir means children; but the absurdity to 
which this led him is its own refutation. He first said that heirs meant 
children; and as grandchildren, where there were children, did not mean 
children, he exeluded the grandchildren. He should have recollected that 
nullum simile est idem. When drawing from the likeness he had taken, 
he should now and then have cast an eye on the original; and the truth 
is, all who thus translate will be carried into the same absurdity. 

Many cases were cited. I will examine a few of the most prominent. 
In 1 Ves., 84, the testator directed that certain personal property, after 
the death of his wife, to whom he had given the greater part of his estate 
(and possibly the whole) for life, should be equally divided among his 
relations, according to the statute of distributions. It was decided that 
it was not intended by the testator, by the word “relations,” to include his 
wife: first, because the wife is not the relation of the husband—which 
means blood connection—and I think, properly, the husbands and wives 
of such, who are by marriage identified with each other; secondly, he had 
given a life estate in the greater part, and probably all of the same ° 
property, which incongruity raised a presumption that he did not 
intend to include her. It was further said that she was not brought (400) 
in by the words according to the statute of distributions; that by 
such reference to the statute he did not intend to point out who was to 
take, for that he had done before by the word relations; but only how 
they are to take. I express no opinion on the correctness of this latter 
part, for it does not affect this case, or this part of it. In 18 Ves., 53, 
the words are my next of kin, as if I had died intestate. It was held, and 
very properly, that the widow was not intended by these words; the wife 
is not kin, i. e., of kind, to her husband. That had been long settled, 
soon after the statute of Henry VIIL., relative to granting administra- 
tions. The words, as if I had died intestate, as said above, did not point 
to the persons who were to take, but to the manner, and they could not 
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enlarge by mere implication the known and definite meaning of the 
words next of kin. In the same book, p. 49, the words are next of kin 
or personal representatives. As it is the office and nature of a limited 
description to control and limit a general one, the general description, 
“personal representatives,” was controlled and limited by the more lim- 
ited and restricted one, “next of kin” ; at least, that is the reason assigned. 
Vaux v. Henderson, decided in 1806, by Sir William Grant, to be found 
in Jacobs & Walker, 387, in a note, was not, as I conceive, upon the 
point; the question there was not what particular individuals composed 
the heirs, or, more properly, were comprised under the description, but 
which class was entitled. The question arose in Coutts’ will, who had 
bequeathed to Vaux £200, and in case of his death before him, to Vaux’s 
heirs. Vaux died before him. The contest was between those who 
answered the description at Coutts’ death and those who did so at Vaux’s 
death. The reporter called them the next of kin, a phrase, no doubt, of 
his own, as the question who they were did not arise. The contest was 
between classes, and not individuals. A term, therefore, was used dif- 

ferent from the purpose, without any regard to the point whether 
(401) it embraced all, and excluded all, and excluded none of those who 

contested the question. The words came nearer to it than any 
other words which he could well use; for, as was said before, there is no 
technical word, and he would dislike, as a lawyer, to use the word heirs 
when speaking of personal property. It was quite natural for him to use 
the word which embraced the greatest number of individuals composing 
the class, although it might exclude some; for it did not interfere with 
the question the note was designed to illustrate. The case proves nothing. 
For aught that appears, the widow might have been named in each class; 
if she was named in one, she was in the other. Her claim, except as to 
the quantum, possibly by there being more in one class than the other, 
" was not affected by the question. 

And as a confirmation that I am right in this view of the case, the 
decision was made by Sir William Grant, whose opinion I have before 
stated. 

I must not pass over Whitehurst v. Pritchard, 5 N. C., 383, in the late 
Supreme Court, in which decision I participated, and which principle I 
think is at variance with the opinion here delivered. I have no hesita- 
tion in saying that the decision was wrong. It was decided without argu- 
ment and on the authority of a case in Pere Williams, which I confess I 
did not then understand. 

Upon the whole, I am satisfied that this testator meant by the words 
“to be divided among all my heirs agreeable to the statute of distribu- 
tions of intestates’ estates,” to call to the succession all those whom the 
law appoints to succeed to the personal estate of a dead man, in default 
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of his having made an appointment himself; and that his widow, in this 
case, is one of them. Upon the point of bringing advancements into 
account, after much hesitation, I am of opinion that the property passing 
under that clause in his will was not to be affected by any disposition 
which he had at any time made of any other property; that the statute 
of distributions was referred to to designate who he meant by the 

word heirs, and to point out the manner of the division of that (402) 
property. 

I think that the widow has abandoned her claim to the $1,200. It is 
land; it was given in lieu of the land. Taking dower satisfies for all 
claims for land. She cannot have her full share of the land and that 
which was intended to make her share a full one. 

The master of the court will take an account of the personal estate, in 
default of the parties appointing some one to do it; and in either case a 
report will be made to this Court. 

The lands being directed to be sold and converted into money, are con- 
sidered in this Court as personal estate. 

The costs to be paid out of the fund. 

By the Court, Decree accordingly. 


Cited: Stow v. Ward, 12 N. C., 68; Ricks v. Williams, 16 N. C., 10; 
Henry v. Henry, 31 N. C., 280; Brown v. Brown, 37 N. C., 310; Free- 
man v. Knight, 37 N. C., 76; Radford v. Radford, 41 N. C., 498; Broth- 
ers v. Cartwright, 55 N. C., 116; May v. Lewis, 132 N. C., 117; Price v. 
Griffin, 150 N. C., 527. 








BENZIEN’S EXECUTORS v. LENOIR et At. 
AND 
GRIFFIN’S HEIRS v. GRIFFIN’S EXECUTORS. 


1. In the first of these cases, in the year 1814 (the case then being in the 
Court of Equity of Iredell), certain points were submitted to the Supreme 
Court, and a decree was made there and entered in the court below for 
the plaintiffs. A petition for rehearing was thereupon filed in the court 
below, and a rehearing having been ordered, the cause was transmitted 
to this Court for hearing. 


2. In the second of these cases a decree was directed by the Supreme Court 
and entered in the court below, and the decree having been enrolled, a 
bill of review was exhibited, and a decree thereupon pronounced in the 
court below, from which an appeal was taken to this Court. 


3. Here it was objected that the decrees complained of were decrees of this 
Court, or at least decrees directed by this Court to be made below, and 
that neither a petition to rehear nor a bill to review could be entertained 
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by the court below; but, Held, by two judges, that the decrees were de- 
crees of the court below, and, as such, reéxaminable by bill or petition 
below, whether they were pronounced by the judge upon his own opinion 
or upon conference with the other judges. 


Tue bill, in the first of these cases, was exhibited in the District Court 
of Salisbury, and afterwards; upon the change of the judicial system in 
1806, was removed to the Court of Equity of Irepert County. In the 
latter court certain points were made presenting the whole case, and were 
transmitted to the Supreme Court, under the act of 1799, ch. 520, N. R., 
for an opinion thereon. In Supreme Court, at July Term, 1814, a 
decree was made for the plaintiffs, directing the lands mentioned in the 
bill to be conveyed to them and the possession to be surrendered; and 
further directing an account of the mesne profits to be taken and to be 

returned to the Court of Equity of Iredell. 
(404) This decree was entered in the Supreme Court, and, according 
to the direction of the act of Assembly referred to, was also 
entered in the court below, to be there carried into execution. After- 
wards a petition for rehearing was filed in that court, a rehearing 
ordered, and the cause transmitted, under the act of 1818, to this Court 
for rehearing. 

In the second of these cases the bill was exhibited in the Court of 
Equity of Johnston, and ordered to the Supreme Court under its former 
organization. It was heard by the present Supreme Court, at a former 
term, and a decree pronounced for the defendants, and the bill dismissed. 
The decree was entered in the court below, according to the act referred 
to; and the decree having been enrolled in the court below, a bill of review 
was filed in the court below and ordered to this Court for hearing. 

In this Court a motion was made to dismiss the petition for rehearing 
and the bill of review, upon the ground that the decrees sought to be 
reheard and reviewed were decrees of the Supreme Court, or decrees 
directed by that Court, and that, therefore, the courts below could not 
entertain an application to revise or reverse them. 

The question was elaborately argued; in the first case, by Gaston and 
Seawell, in support of the motion, and Badger, contra; and in the latter 
case by Gaston in support of the motion, and Seawell and Badger, 
contra. 


Haut, J. Whether there should be a rehearing in Benzien v. Lenoir, 
or whether a bill of review will lie in Griffin v. Griffin, depends upon the 
right construction of the acts of Assembly passed for the purpose of 
establishing the Court of Conference, afterwards styled the Supreme 
Court. 
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The first act that passed upon the subject was in 1799, entitled “An 
act directing the judges of the Superior Courts to meet together to settle 
questions of law and equity arising on the circuit (New Rev., ch. 

520). This act, in the preamble, amongst other things, complains (405) 
of the want of uniform decisions in questions of law and equity 
arising on the circuits. It then proceeds to enact that the judges shall 
meet together at times therein fixed upon, in the city of Raleigh, for the 
purpose of determining all questions of law and equity arising.and re- 
maining undetermined upon the circuit. It there puts it in the power 
of a single judge on the circuit to adjourn questions of law arising on 
the circuit to the city of Raleigh, to be decided on by all the judges at 
their stated meetings. 

It is then made the duty of the clerk of the Court of Conference to 
transmit a full and correct certificate of the decision of the judges to the 
clerk of the Superior Court of Law and Equity where the question had 
been depending and had arisen, and the clerk of said court shall issue 
execution as shall be proper in the case, or otherwise proceed as the 
decision of the judges may demand. 

The reasons why there was a want of uniformity in judicial decisions 
was that the different Superior Courts were held by single judges, and 
there was no court established of higher grade for the purpose of making 
these decisions uniform, and, as might be expected, there were, on the 
same question, contrariant opinions. This mischief gave rise to the act 
I have just recited. This act did not establish a court of higher grade 
than the Superior Courts; it did not establish a Court of Appeals, to 
which an appeal lay from the Superior Courts, and in which, after an 
appeal, the suit was finally decided and settled; but it adopted the mode 
of making all the judges decide every disputed question which arose in 
any of the Superior Courts which. the judge holding such court thought 
proper to adjourn to the Court of Conference. 

After the judges in that court gave their opinions, those opinions were 
certified to the court from whence the case came, and the same 
proceedings were had on it as if the judges who held the court (406) 
had decided it alone, and had not adjourned it to the Court of 
Conference for the opinion of all the judges. The record between the 
parties was complete in the Superior Court. 

It is to be kept in view that it was not necessary that the whole record 
should be taken to the Court of Conference; it was only necessary to 
transmit as much of it as set forth the questions adjourned there; after 
that question was decided the decision was certified to the Superior Court 
from whence it came, as before observed. The record sent to the Court 
of Conference remained there; but it was a dead letter; the Court could 
proceed no further upon it, and all further proceedings carried on in the 
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Superior Court, and I think, without doubt, that the judgment between 
the parties was in the Superior Court. 

Suppose two questions of law to arise in the Superior Court, and one 
only to be transferred to the Court of Conference, decided upon and 
certified back, the other to be decided by the judge alone who held the 
court: there could be but one judgment in such suit, and that judgment 
surely would be in the Superior Court. 

The act of 1810, New Rev., ch. 785, authorizes-an appeal from any 
decision made in the Superior Court to the Court of Conference (now 
styled the Supreme Court), and by another act it is declared that no 
judge shall give an opinion in the Supreme Court from whose opinion 
an appeal may have been granted; but it is obvious that the regulations 
do not affect the present question, because the cases now before the Court 
were brought here by adjournment, under the act of 1799, and not by 
way of appeal, so that all the judges were at liberty to take part in 
deciding them. 

The act of 1818, New Rev., ch. 962, constituting the present Supreme 
Court, declares that all causes pending in the then existing Supreme 
Court at that time shall be decided by the judges appointed by said act, 
and shall have, in every respect, the same effect and operation, and shall 

be certified and carried into effect in the same manner, in all 
(407) respects, as if made in the Supreme Court under its present form. 

It, therefore, appears that both the cases now under examination . 
are to be decided as cases adjourned to the Court of Conference under 
the act of 1799. I, therefore, think that when the decrees were made in 
those cases, and certified to the Superior Courts respectively, those de- 
cisions or decrees were decisions or decrees of the Superior Courts. 
These cases were adjourned to the Supreme Court, to make all the judges 
parties to their decision in order thereby to make the decisions in the 
State uniform. 

If I am right in this view of the case, it follows that a rehearing may 
be had in one of them, and that a bill may be brought to review the 
other. Many authorities have been read in this case, which no doubt 
were very applicable to the organization of the courts in England, but 
which do not apply in this case; because our courts are far from being 
similarly constituted with the courts in that country. 


Henverson, J. These cases depend, I think, on the question whether 
the decrees sought to be reheard and reviewed are the judgments of the 
courts wherein the petition to rehear and the bill to review them are 
filed, or the judgments or decrees of a superior and controlling court. 
This question depends on the construction of our act of 1799, directing 
the judges to meet at Raleigh for the purpose of determining all ques- 
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tions of law and equity arising and remaining undetermined on the cir- 
cuit. Section 3 directs that whenever any question of law or equity shall 
arise upon the circuit before any of the judges of the Superior Courts 
which the judge sitting may be unwilling to determine, and shall be 
desirous of further consideration and a conference with the other judges, 
or where such questions had already arisen on the cireuit, and had 
remained undecided by reason of a disagreement of the judges on the 
circuit, in either case the clerk of the district court, under the 

direction of the judge then sitting before whom such question (408) 
shall arise or come, shall make out a transcript of the proceedings 

in the case, and deliver the same to the judge, or the case shall be made 
out by the counsel, under the direction of the judge, or by the judge him- 
self, as the nature of the case may require, which the judges shall file, at 
the meeting of the judges, with their clerk. By section 4 the judges are 
directed to argue and determine such cases, and file their opinions in 
writing with their clerk. Section 5 directs that the clerk of the meeting 
shall make out a full and correct certificate of the decision of the judges, 
and forward it to the clerk of the Superior Court of Law or Equity, 
where the question had been depending and had arisen; and the clerk of 
the said Superior Court shall issue execution or otherwise proceed as the 
decision of the judges may demand. I have not given the words of the 
act, except only such as may assist us in ascertaining the meaning of the 
Legislature so far as affects the present question. I consider this meet- 
ing of the judges under this act, and also under the act of 1810, when 
sitting on adjourned cases, as possessing not a single attribute or quality 
of a court, further than to protect themselves from interruption, that 
they might discharge the functions conferred by law; they had no process 
by which parties were brought before them or by which they enforced 
their decrees ; the causes in which the points arose remained in the Supe- 
rior Courts, the points only were adjourned to the meeting; the judg- 
ments were enforced by process from the Superior Courts, on judgments 
of the Supreme Court, entered in that Court; they are judgments of the 
same grade as the other judgments of the court. In ascertaining what 
the law is, I would respect it as a higher evidence, as I would respect an 
opinion maturely formed more than one hastily made up; as the opinion 
of six men, more than the opinion of one man. But in judicial gradua- 
tions I should rank it only as the judgment of the Superior Court. I 
think there is nothing in the argument that upon the certificate 

of the clerk of the meeting of the judges, the clerk of the Superior (409) 
Court issues execution instanter. This is to avoid delay; the 

judgment is entered instanter from the certificate, as coming from the 
judicial power residing in that court; and it is as competent for the 
Legislature to provide that it should be transmitted by the mode pointed 
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out in the act as to await the arrival of the judge, and then (the doubts 
being removed) to receive the judgment from the lips of the judge. The 
clerk issues an execution upon it as a record of that court, and therein 
recites it as such. It is said to permit the judge to rehear is to permit 
him to alter or change the decree; it thereby places him above the Con- 
ference Court. I think not; it only makes him equal to himself, and 
gives to him the power inherent in our chancellors, to rehear and alter 
the interlocutory decrees of his own court and to review and to reverse 
its final decrees; nor can this be considered as a subterfuge, that it is 
obeying the opinion of all the judges in form and substituting his own 
opinion for theirs; he obeys the will of the Legislature by causing the 
opinion of the judges in conference to be entered as the judgment of the 
judicial power which presides in that court, and that judgment has all 
the qualities of a judgment of that court, and none other, liable to be 
reheard and reviewed by the same judicial power that made it. I am 
strongly impressed with the belief that this is the only fair construction 
of the act; for it is not fairly to be presumed that the Legislature in- 
tended to take from these judgments a quality incident to chancery 
decisions—a quality of being revised somewhere; and if not by applica- 
tion to the Supreme Court, to what court shall application be made? If 
to the Conference Court, the applicant would be informed that they have 
not, nor ever had, the record—it never was before them; that they had 
only the points of the case brought before the judicial body which pre- 
sides in the Superior Courts when not in conference; that the instruc- 

tions of that body had been entered on the records of the Superior 
(410) Courts; that they had not any record to alter or amend. 

I have cited no authorities, for none can be found in the history 
of the English law; it bears no analogy to the decrees of the House of 
Peers, that has every attribute of a court. That has the most compulsory 
process to bring parties before it, towit, an appeal which lies to them 
from the court of cliancery, and there is no doubt but they might cause 
the decrees to be entered on their rolls, and enforce them by process of 
their own; but, as matter of convenience; their decrees are remitted to 
the court from which the case came, and there enforced. But on the 
point of reéxamining their decrees I express no opinion; nor would I be 
understood as expressing any in cases of appeals to the late Supreme 
Court, or to cases determined by this Court. 

I am, therefore, of opinion that the motion to dismiss the bill of review 
in Griffin v. Griffin, and the petition to rehear the interlocutory decree in 
Benzien v. Lenoir, be disallowed. I think both stand on the same ground. 

Per CurtaM. Decree accordingly. 


Cited: 8S. c., 16 N. C., 226. 
Distinguished: R. R. v. Swepson, 73 N. C., 317. 
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1. In the court below an order of publication as to J. C., an absent defendant, 
and afterwards an order setting the cause down for hearing and removing 
it to this Court. It did not appear from anything in the transcript that 
the publication had been made or a pro confesso taken. : 


2. Held, that setting the cause for hearing was irregular. This Court can 
take cognizance of a cause removed, only after it is set for hearing below. 
An irregular order setting the cause down for hearing is equivalent to no 
order ; therefore, this Court cannot proceed. 


From Orance. In this case one of the defendants was a non- (411) 
resident, and in the court below an order of publication was made, 
but it did not appear from the transcript filed in this Court that the 
publication had been made; nor was there any judgment pro confesso 
entered against the absent defendant, but the cause had been set for 
hearing below. 

When the cause came on here to be heard, Badger, of counsel, desired 
to know if he might proceed in the hearing, upon the presumption that, 
as the cause was ordered to be heard, all the preceding steps necessary 
to make that order proper had been taken. The judges at first appeared 
to differ in opinion; but it was agreed if proof of the publication could 
now be shown the judgment pro confesso might be entered nunc pro tunc. 
The hearing was then postponed, to give time for the production of such 
proof; but at an after day Badger informed the Court that no such pub- 
lication could be found in the Gazette, and prayed, if the Court should 
be of opinion that the cause could not be heard without such proof, that 
it might be remitted to the court below for further proceedings. 

Henpverson, J. Upon principle, the order for setting the cause for 
hearing presupposes that the conditional order for taking the bill pro 
confesso as to Jennett Colquhoun had been made absolute, for the former 
order could not regularly have been made without the latter, that is, the 
cause could not have been properly set for hearing without the defend- 
ants having answered, or been in contempt for not answering. And in 
ordinary cases, where the defendant is in court, it should not be required 
to be shown expressly that all proceedings have been regular. This regu- 
larity may be fairly inferred by showing an order or proceedings of the 
court, which could not have been properly done without such previous 
proceedings. But it would be improper to draw such inference in cases 
where the defendant is not in court, for its foundation in some meas- 
ure fails; we should not give to the service by publication all the con- 
sequences of personal notice, so far as regards all the proceedings 
in the cause; it is sufficient if we give to it the direct effects pre- (412) 
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scribed by the Legislature. The management of the cause in such cases 
is entirely in the hands of the complainant, and we are aware that it is 
impossible, with the utmost vigilance of the judge, to preserve to an 
absent defendant all his rights; it is sufficient to award to the plaintiff 
all his direct advantages, without conferring any on him by inference. 
I am, for these reasons, for considering the rules for taking the bill pro 
confesso as conditional, it never having been made absolute. If the com- 
plainant could show that he had made publication, he might have it made 
absolute nunc pro tunc. This Court having jurisdiction only in cases 
set for hearing in the Superior Court, and an irregular order to that 
effect being as no order, the cause must be remanded; it was never prop- 
erly here. 


Taytor, C. J., and Hatt, J., concurred. Remanded. 








FALLS anp Orners v. TORRANCE. 


1. A purchase by an administrator inures solely to the benefit of the next 
of kin, and the slave purchased remains in the hands of the administra- 
tor after the sale upon the same trust as before. One marrying an ad- 
ministratrix is trustee of the intestate’s property in the same manner as 
his wife was, especially if he have notice that it was the property of the 
intestate. The claim of the next of kin to distribution is not affected by 
the statute of limitations, being the case of a trust to which the statute 
has no application. In such case time is not a bar, but a circumstance 
from which a presumption may arise that the demand has been settled by 
payment or otherwise. A great lapse of time affords a strong presump- 
tion, but such presumption may be repelled by facts explanatory of the 
delay. 


2. Though the Court will not encourage claims brought forward after a great 
efflux of time, but will presume against them, yet where the delay is satis- 
factorily explained and the presumption of satisfaction sufficiently re- 
moved, the equity of the claimant remains unaffected, and the Court will 
decree for him, notwithstanding the great lapse of time. 


3. In regard to time, equity acts by analogy to statute law or to common law, 
and time has the same effect as at law in the analogous case. Where the 
statute applies, time is a positive bar, may be pleaded, or is the ground 
of demurrer, and the right can only be saved by the same exceptions as at 
law have that effect. 


4. It seems that equities of redemption and constructive trusts are cases in 
which equity acts in analogy to the statute, and time should be a bar in 
itself according to the recent decisions in England. But when the rule as 
to time was adopted in this State, in such cases equity was supposed to 
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act in analogy to the common law. Hence, the time adopted was twenty 
years, and hence, also, it was considered as only affording a presumption 
of fact, and not as a positive bar. Though this notion was incorrect, and 
properly seven years is the period and should be a bar, in analogy to our 
statute of limitations, yet the notion has been so long adopted, is sup- 
ported by such a train of decisions, and so much property depends upon 
it, that it is now too late to disturb it. 


5. In cases of direct or pure trusts, time has no influence. The estate of the 
trustee is that which supports the trust, and without which it could not 
exist, and his possession operates for the benefit of the cestui que trust. 
The trustee cannot, by any act of his, make his estate and possession ad- 
verse to the cestui que trust. The trust owes its existence to agreement, 
and it requires the consent of the parties to destroy it. Therefore, if the 
trustee be guilty of wrongful conduct, he does not cease thereby to be a 
trustee, and of the same kind of trust as before such conduct; but it is 
at the election of the cestui que trust to consider the trust at an end (if 
he please) and treat the trustee as a wrongdoer. 


From Irepett. This cause having been retained, on a former motion 
to dismiss (9 N. C., 490), now came on to be heard, when it appeared to 
be a bill filed in 1817, setting forth that one Gilbraith Falls died intes- 
tate, in June, 1780, and that in 1781 administration on his estate was 
granted to his widow, who in 1784 intermarried with Hugh Torrance; 
that complainants were the children of Gilbraith Falls, and at the time 
of his death were infants; that some of them, the daughters, married in 
infancy, and were yet married women; that among other property which 
belonged to their deceased father was a negro woman, Flora, who came 
intd the possession of Hugh Torrance upon his intermarriage with Mrs. 
Falls, and that Flora had become the mother of several children ; 
that Torrance and his wife never made any settlement of their (414) 
accounts as administrator and administratrix of Falls, and in 1815 
or 1816 they died, and letters of administration on the estate of Hugh 
Torrance were granted to his son, James Torrance, the defendant, who 
by virtue thereof took into his possession Flora and her children. 

The bill further stated that for a number of years complainants were 
ignorant of the situation of their father’s estate, and further, that Hugh 
Torrance made repeated declarations that he did not intend to hold nor 
did he claim Flora and her children as his property, but that they should 
be distributed among the children of Gilbraith Falls, whereby complain- 
ants became less anxious to press for an immediate decision. 

The prayer of the bill was that James Torrance might deliver up 
Flora and her children, and account for the value of their labor. 

The answer of the defendant admitted that Hugh Torrance died, as 
stated in the bill, possessed of Flora, and also of her children; and stated 
that in November, 1781, the personal estate of Gilbraith Falls was ex- 
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posed to public sale; that in March, 1784, another sale was made by the 
administrator, at which not only almost all the property sold at the sale 
of 1781 was again sold, but also sundry articles which had come to the 
hands of the administrator since 1781; that this second sale was made 
on account of the depreciation of the currency of the country in 1781, 
1782, and 1783; that owing to the entire depreciation of the continental 
money before 1784, the value of the estate was greatly reduced, and Hugh 
Torrance applied to the purchasers at the first sale (who were mostly the 
next of kin or near relations of Gilbraith Falls) to surrender their pur- 
chases and permit the property to be again sold, and many of them did 
so. That as to the negro Flora, she was the child of Binah, who belonged 
to the estate of G. Fa.ls; that Binah was purchased at the sale in 1781 

by Mrs. Torrance, then the widow of G. Falls, at the price of £70 
(415) hard money, which was a fair price; that Flora was born after 

this purchase of Binah, but whether before or after the sale in 
1784 defendant was ignorant; that Binah was sold at the second sale in 
1784, and purchased by Hugh Torrance, and Flora, if then born, must 
have been an infant, and was probably sold with her mother; and defend- 
ants insisted that if Flora was born before the second sale, she was born 
the property of Hugh Torrance, inasmuch as her mother, Binah, be- 
longed to him under the purchase of the widow at the first sale, and his 
subsequent intermarriage with her; and that Hugh Torrance was not 
bound in law or equity to expose Flora to sale for the benefit of the 
estate of G. Falls. 

Defendants also stated that a settlement of the accounts of the estate 
of G. Falls had taken place, and complainants had given receipts for 
their distributive shares more than eighteen years ago, and some as far 
back as 1785, and insisted that as the bill charged no fraud, and pointed 
out no specific errors, complainants ought not, after this lapse of time, 
to open the account, and they prayed all the benefit which equity would 
give from lapse of time. 

As to the coverture of some of the complainants, defendants insisted it 
was true of a few only, and their husbands were competent to take care 
of their rights, and had every opportunity of learning the situation of 
the girl Flora; and as to declarations made by Hugh Torrance, that he 
held Flora and her children in trust for complainants, defendants an- 
swered that they did not admit, nor had they reason to believe, such to 
be the fact, but rather the contrary. 


Seawell and Badger for complainants. 
Gaston for defendants. 


Taytor, C. J. Upon reading the evidence in this case, the gen- 
(418) eral conclusion I have reached is that Flora and her descendants 
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were, after his death, part of the personal estate of Gilbraith Falls, and 
as such subject to distribution amongst the next of kin, not having been 
otherwise disposed of by the administrators in their regular exercise of 
their prescribed legal duties. It is not shown at what period of time 
Flora was born, whether before or after the first sale; but from her not 
being named in the first account of sales returned, from her apparent age 
at the second sale, from the reason then assigned by the administratrix 
for not selling her, and from other circumstances appearing in the case, 
I feel warranted in the conclusion that she was born between the two 
sales. But admitting that she was born before the first sale, and that 
Binah, her mother, and herself were purchased by the widow, adminis- 
tratrix, that sale, as it respected Flora, was a nullity, and can inure only 
to the benefit of the distributees. Their right to the property was not 
divested by it. 

The same consequence follows if she was born after the first sale and 
before the second. In either case she should have been disposed of with 
the rest of the personalty, and the administratrix omitting to make such 
disposition, must, in equity, be considered as retaining the possession 
under the original trust. When the second sale took place, it is admitted 
by the answer that Hugh Torrance was married to the widow, and that 
he possessed himself of Flora, who was then bound by the trust, of which 
Torrance had notice, as further appears in the answer, for he applied to 
the purchasers at the first sale to surrender their purchase for the 
purpose of a resale. He is, therefore, bound in equity, with re- (419) 
spect to Flora and her children, to the execution of the trust. 

From this short review of the case it results that the complainants are 
entitled to a decree, unless relief is barred by the lapse of time. It is 
true that a court of equity is unwilling to countenance stale demands; 
and is averse to an interference in behalf of persons who have slept upon 
their rights, even in cases where there is no bar interposed by the statute 
of limitations. They will in such cases adopt the presumption, founded 
on the efflux of time, that the controversy has been settled by payment or 
otherwise. Time is, in such cases, a circumstance affording a strong 
prima facie presumption, but liable to be repelled by other circumstances 
explanatory of the delay. 

There has been in this case a very considerable lapse of time, which, 
considered alone, would be much more than sufficient to bar many claims 
to which no act of limitations applies, and which at first view forms a 
great objection to the relief sought. But I cannot but think that the 
peculiar circumstances of the case are of strength sufficient to destroy 
any presumption arising from the delay, and to enable the Court to do 
justice without infringing any of its rules or holding out encouragement 
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the same, with only the addition of an increase from the parent stock; 
it is completely identified, and has undergone no other change of posses- 
sion than that from Hugh Torrance to his administrator. The state of 
the property seems to have been known to some.of the witnesses, and 
most probably to the neighborhood, so that no purchaser will be vexed by 
a disputed title. The complainants could only assert their right by a 
legal controversy with the man who had married their mother, and who, 
it may be reasonably inferred, from the character given of him by the 
witnesses, had treated them with parental affection. But if these ties 
were too feeble to restrain them, those of interest may be deemed suffi- 
cient, for he had said in repeated conversations with the witnessés 
(420) that the property he acquired by his marriage should devolve 
upon the children of Gilbraith Falls, who had made it; and it is 
not at all probable that those children were ignorant of such declarations. 
Under the influence of these combined motives, the distributees may be 
supposed to have abstained from the assertion of their rights, without 
taking into view the legal disabilities under which some of them con- 
tinued. Against these circumstances I cannot presume that their de- 
mands have been’settled or that they have unreasonably slept upon their 
rights; but am of opinion that the equity of the case is in their favor. 


Henpverson, J. As regards time, equity acts either in analogy to the 
statute law or common law. When to the former, the statute of limita- 
tions is introduced with all its rigors, time is a positive bar, it may be 
pleaded, it is cause for demurrer, nothing prevents its operation but 
what will have the same effect at law; when it begins to run, it con- 
tinues to run, notwithstanding supervenient disabilities; if all the com- 
plainants are not within its saving, all are without them. 

Where it acts in analogy to the common law, time is no bar of itself, 
but it furnishes evidence of a fact which is a bar, payment or satisfac- 
tion, or possibly abandonment; the lapse of time itself is not, therefore, 
pleaded as a bar, but the fact which may be inferred from it is; but it is 
an inference of fact, not of law, as under the statute; it is offered as 
evidence, and, like all other evidence, may be rebutted; there is some- 
thing like an exception: when the lapse of twenty years, without other 
circumstances, is relied on, from this alone a presumption of payment is 
inferred. It is one of those cases mentioned by Lord Erskine ; the mind 
forms no belief about it for want of data, yet it is an inference of fact, 
and the belief, if it deserves that name, may be repelled by evidence, 

either dehors or intrinsic, and a bill in such case cannot be de- 
(421) murred to for want of stating those circumstances by which it is 
repelled, for they are matters of evidence only, and the bill should 
contain the facts and not the evidence. The first class of cases embraces 
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those suits in equity where the matter of them may also be the subject 


of one of those actions at law, enumerated in the statute, and in England 
at this day also, all suits in equity, where the subject of them is analogous 
to the subject-matter of any of such actions. An instance of cases of the 
first kind is a bill for an account for the same thing as would support an 
action of account at law; six years is a bar in such case, and may be 
pleaded as such. An equity of redemption, or an implied or rather a 
constructive trust, is an instance of the second kind; twenty years ad- 
verse possession in such cases is a statute bar, and may be pleaded as 
such. The equity of redemption and the constructive trusts, being analo- 
gous to legal estates, an entry into which is barred by an adverse posses- 
sion for twenty years, a bill to redeem, after twenty years, such posses- 
sion, without stating on its face that which would take the case out of 
the statute at law, is bad on demurrer. So all the late cases on the sub- 
ject, and particularly Beckford v. Wade, 17 Ves., 98, and Walpole v. 
Clinton. When we adopted our rules as to time, as regards equities of 
redemption and construction trusts—indeed, as to all cases except in such 
where the subject of the bill might be the subject of one of those actions 
enumerated in the act—the rule was understood to be framed in analogy 
to the common law; it was thought, both here and there, that the statute 
had nothing to do with it. Time was, therefore, considered as a mere 
matter of evidence, a presumption of fact; it, therefore, did not vary 
with the change of time by the statute from twenty to seven years, as it 
would have done if it had been thought to have been formed in analogy 
to the statute of England. It was easy to make the change in the de- 
cisions, for the time remained the same, towit, twenty years. We 

have adopted the common-law rule throughout. Twenty years of (422) 
itself forms a presumption of payment or satisfaction, as it does 


at law; but is here, as there, a mere inference of fact. Time is the_ 


evidence, and the inference may be repelled here, as it is there. It can- 
not, I think, be denied but that, upon principle, the late English decisions 
are right, and, of course, that ours are wrong; but after an uniform train 
of decisions for more than a century, the principle has something like 
legislative sanction; we cannot make a change; too much property de- 
pends on it. We must, therefore, declare the rule to be that less than 
twenty years will not bar an equity of redemption, or an implied trust; 
and that should a longer period elapse, it is but matter of evidence, and 
that the presumption arising from it may be repelled; but that twenty 
years of itself, without proofs either way, dehors or intrinsic, raises a 
presumption of payment, abandonment, or satisfaction, imperative on 
courts and juries, as to equities of redemption of personal property, and 
implied trusts relating to the same, particularly as to slaves. I believe, 
but I am not positive, that the same rule has always prevailed. We can 
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get nothing on the subject from English decisions, personal property not 
being the subject of mortgage. It is there called pledging, in regard to 
which they have very different rules from those applied to mortgages. 
Pure trusts are not subject to the operation of time; for the posses- 
sion of the trustee is the possession of the cestui que trust. It is 
that which supports and fortifies his estate, and which, in fact, cannot 
exist without it. An analogy to the law time forms no bar; for the 
cause of action does not accrue unless the trustee thinks proper to con- 
sider that it has; for it is not in the power of such a trustee to put off 
his character at pleasure. It was by agreement that it was created, and 
it requires the consent of both parties to put an end to it; but the cestui 
que trust may, if he thinks proper, consider the trust as at an end upon 
any misconduct of the trustee; but the trustee cannot, by his act or 

declaration, shake off his character. I am, therefore, disposed to 
(423) doubt the correctness of some late opinions that in such cases time 

begins to run from the time the trustee disavows his character, 
and that is made known to the cestui que trust ; for I am persuaded that 
he can no more, by his own act, put off his character than a tenant can, 
during his time, put off his and convert his occupation into an adverse 
possession. During the period allowed by law for the settlement of the 
estate the administrator may be considered as holding the property on 
an express trust, and afterwards, perhaps, as to negro property, it would 
be doing him no injustice to view him in the same character ; for, by law, 
he cannot purchase them himself, nor can they be rightfully sold by him 
but by an order of the court, and then only for the payment of debts, 
where the perishable property is insufficient for that purpose, or for the 
purpose of making division among those entitled. But this case does 
not require that this question should be decided; for the case is, I think, 
against him, upon the ground of his standing as a trustee by implication 
or construction, a situation more favorable for him. 

It appears that at the second sale—for I pay no regard to the first, as 
far as purchases were made by the administratrix—that the girl Flora 
was not sold, she being claimed by Mrs. Torrance, upon some frivolous 
ground; that afterwards, when the settlement or statement was made by 
the commissioners, Huggins and Davidson (upon which settlement Tor- 
rance’s distribution among each of the distributees was made and at 
different periods of time), she was not brought into account, and had 
she been sold for the payment of debts, it is to be presumed it would 
have been then alleged by him, for the statement was made long after the 
death of Falls and his marriage with the widow. All these facts show 
very clearly, I think, that she remains yet to be accounted for. It is a 
ease where the next of kin do not barely show that he was once liable, 
and call on him to account, in which case lapse of time would of itself 
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afford presumption of satisfaction, but by these proofs render it (424) 
next to impossible that he should have accounted. I lay no 

great stress upon Torrance’s declarations that Falls’ children should 
enjoy the fruits of their father’s labors, further than to rebut the idea of 
abandonment, for it grew out of some conversation in the family relative 
to the claim (I presume) for those negroes, for it does not appear that 
they claimed anything more; but it weighs nothing with me, as to Tor- 
rance’s recognition of their right; for I think it was nothing more than 
a mere gratuitous promise, which the law does not recognize, but refers 
the obligation entirely to the will of the person who made it. An account, 
therefore, will be taken of the hire of the negroes and the expense of 
raising them, allowing all moneys or other things expended for their 
support. The account may be taken by any one the parties may agree 
on to do it; otherwise, by the master of this Court. 


Cited: Nesbit v. Brown, 16 N. C., 31; Petty v. Harman, ib., 194; Ben- 
zein v. Lenoir, ib., 264; Robinson v. Lewis, 45 N. C., 61; Glenn v. Ken- 
brough, 58 N. C., 174; Whedbee v. Whedbee, ib., 394; Comrs. v. Lash, 
89 N. C., 168; Grant v. Hughes, 94 N. C., 237; ’ Summerlin v. Cowles, 
101 N. C, 478; Worth v. Wrenn, 144 N. C, 660. 








SELBY, ADMINISTRATOR, v. DIXON ET AL. 


A. was indebted to B. and C.; B. obtained a judgment against A., and before 
execution issued, a negro, the only property of A., was sold by a constable 
under an execution, when C. purchased him for $396, whereof he paid the 
constable $18, the amount of his execution, and by consent of A. retained 
the balance of his bid to satisfy the debt which A. owed him, as far as it 
was sufficient for that purpose. A bill filed by B. against A., C., and the 
constable, was dismissed. B. had no lien on the negro either in law or 


equity. 


From Hype. The complainant, who was the administrator of one 


Tooley, stated that as administrator he had recovered a judgment against. 


Thomas Smith and his wife, Ann, for $300 at May Term, 1822, of Hyde 
County Court; that he issued an execution thereon, which was returned 
“Nothing to be found”; that before the execution issued the defendant 
Dixon, who was a constable, levied an execution on a negro man, the 
property of Smith, to satisfy an execution of $8, and sold the negro at 
public sale, when the defendant Havens purchased her for $396; 

that Havens paid the amount of the execution, $8, and no more, (425) 
and gave Dixon a bond to indemnify him in case he should sustain 

damage for not exacting of Havens the whole amount of his bid; that 
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Havens took the negro into his possession, and still owed for him $388, 
or thereabouts; that Smith and: wife owned no other property, and that 
complainant’s debt would be lost unless the negro, or the balance due 
from Havens, could be made liable. The bill further stated that Dixon 
was about to collect the balance from Havens, and to pay it over to Smith 
and wife, and charged Dixon, Smith, and Havens with a conspiracy to 
defraud complainant. 

The answers stated in substance (and the proofs sustained the answers) 
that Havens purchased fairly at execution sale; that he paid the amount 
of the execution which Dixon had, and that by agreement with Smith, 
who was largely indebted to him, he retained the residue of his bid above 
Dixon’s execution, in part satisfaction of his claim against Smith. ~ 

Upon the hearing Norwood, J., dismissed the bill, whereupon com- 
plainant appealed. 


Haut, J. I coneur in opinion with the judge below, that this bill 
should be dismissed; the complainant has no lien on the negro or his 
value, which is in the possession of the defendant Havens, either in law 
or equity. Havens became the purchaser when the negro was sold, for 
valuable consideration ; after paying off the debt for which he was sold, 
he retained the balance of the money bid for the negro in his own hands, 
for a debt which Smith owed him, and this was done by the consent of 
Smith. He might have purchased of Smith, bona fide, without the 
intervention of a public sale, because at that time there was no lien on 


the slave in favor of the complainant. 

I think Dixon should be allowed his costs, and that the other defend- 
ants, jointly, should be allowed costs. 

And of this opinion are the other judges. 

By the Court, Affirmed. 
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ABATEMENT. 
An action by the father for the seduction of his daughter abates by his 


death and cannot be revived by his executors. McClure v. Miller, 
133. 


ADMINISTRATORS. Vide Executors and Administrators. 


ADVANCEMENT. Vide Construction, 2. 





ASSIGNMENT. Vide Chose in Action, 1. 


ASSAULT AND BATTERY. Vide Indictment, 1. 


AFFRAY. Vide Indictment, 1. 


Vide Jury, 1. 


BAIL BOND. 
1. A sheriff may, but he is not bound to, insist upon two sureties to a bail 


bond. If he take but one, and he is insufficient, the plaintiff may ex- 
cept; but the bond with but one is good, either on sci. fa. or in an 
action of debt. Arrenton v. Jordan, 98. 


2. An assignment of the bail bond by the sheriff to the plaintiff is not 


required when the suit is in the county court. Section 17 of the act 
of 1777 is confined to the Superior Courts. J/bid. 


3. In a sci. fa. against bail it is not necessary to state the a and 


return of a ca. sa. against the principal, though the want of such 
ca, sa, would be a defense for the bail. /bid. 


BASTARD. 
1. Upon the construction of ch. 985, sec. 2, Laws of 1818, N. R., against a 


mother for concealing the death a her bastard child: Held, by a 
majority of the Court, that the corpus delicti is concealing the death 
of a being upon whom the crime of murder could have been com- 
mitted; therefore, if the child is born dead, no concealment is an 
offense against the statute. 8S. v. Joiner, 350. 


2. It is not incumberit on the prosecution to show that the child was born 


alive, but the burden of showing the contrary is on the accused. Jbid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. A note not assignable within the statute cannot be declared on. The 


consideration must be stated and proved. The note can only be evi- 
dence to the jury. Stamps v. Graves, 102. 


2. Where a note is made payable on a contingency, and the contingency 


is of such kind as shows no benefit to the one or injury to the other 
party, the note of itself is no evidence of a consideration, but proof 
of a consideration must be given independent of the note. /bid. 
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BOUNDARY. 


What are the termini or boundary of a deed is matter of law; where 
these termini are is matter of fact. The court must determine the 
first, and to the jury it belongs to ascertain the second. Where there 
is a call for natural objects, and course and distance are also given, 
the former are the termini and the latter merely pointers or guides 
to it; and, therefore, where the natural object called for is unique, or 
has properties peculiar to itself, course and distance are disregarded ; 
but where there are several natural objects equally answering the 
description, course and distance may be examined to ascertain which 

! is the true object; for in such case they do not control a natural 
boundary, but only serve to explain a latent ambiguity. Tatem v. 
Paine, 64. 


Vide Evidence, 6. 


CHOSE IN ACTION, 


A vendee or assignee cannot sue in his own name for property which the 
vendor or assignor, at the time of sale, could only recover by a suit. 
Stedman v. Reddick, 29. 


CLERK. 

Under the act of 1823, for the promotion of agriculture, the clerk pro- 
ceeded against for not making a return may make his excuse to the 
judge of the Superior Court, and on the sufficiency of such excuse 
the judge of the Superior Court will decide in his discretion. This 
Court will not revise the exercise of such discretionary power. S. v. 
Sanders, 198. + 


CONSIDERATION. Vide Bills of Exchange, 1, 2; Contract, 1. 
CONSOLIDATION. Vide Practice, 4. 


CONSTABLE’S SURETIES. 


If a constable sue out a warrant, obtain judgment thereon, and receive 
the amount thereof from the defendant, without an execution, and 
fail to pay over to the plaintiff the amount received, the securities 
of the constable are liable to the plaintiff, notwithstanding he re- 
ceived the money without having an execution. Holcomb v. Frank- 
lin, 274. 


CONTRACT. 


The compromise of a doubtful right is a sufficient foundation for an agree- 
ment. Truitt v. Chaplin, 178. 
Vide Evidence, 7. 


CONTRIBUTION. 


1. Contribution among cosureties was originally founded on the maxim 
that “Equality is equity” among those who stand in the same situa- 
tion. This maxim can only be applied to those whose situations are 
equal; otherwise, equality is not equity; and hence, if one surety 
stipulate for a separate indemnity, the equality of situation between 
him and his cosurety ceases, and the maxim does not apply. Moore 
v. Moore, 358. 
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CONTRIBUTION—Continued. 


2. The indemnity taken by one surety can be reached by the other only 
in two cases, either when it was taken in fraud or for the benefit of 
the other. Hence, if one surety, for his own benefit, fairly take an 
indemnity, he may use it until indemnified. If a surplus remain, in 
such case the other sureties may have the benefit of it. Jbid. 


CONSTRUCTION. 


1. B. W., having several children, to the elder of whom he had made con- 
siderable advancements, made his will, and after devising and be- 
queathing real and personal estate to his wife and to his younger 
children, and confirming the advancements made to the elder, directed 
the residue of his estate, real and personal, to be sold and the pro- 
ceeds “to be divided among all his heirs, according to the statute of 
distribution of intestates’ estates.” Held, the word “heirs,” as here 
used, means heir quoad the property, and not “children,” “next of 
kin,” or “heirs at law.” By it is to be understood those whom the 
law appoints to succeed beneficially to the property in question. The 
whole of the property here is personalty, for the land, being directed 
to be sold and the proceeds divided, is regarded in this Court as per- 
sonalty. Therefore, the widow of the testator is entitled under that 
term—she being by law appointed to succeed to personal property 
as well as the children, all claiming under the same statute, Croom v. 
Herring, 393. 


2. The surplus mentioned in this clause is to be divided among those enti- 
tled, without any reference to the advancements or property be- 
queathed by other clauses. Ibid. 


Vide Devise, 1. 
COVENANT. Vide Warranty, 1. 


DEVISB. 


A. devises lands to J. W. and his wife during their lives, and to the 
longest liver of them, and also bequeaths to them certain slaves, etc., 
for their lives as aforesaid; and after their decease he gives said 
property, real and personal, unto the heirs of their bodies lawfully 
begotten, to be equally divided among them, to them and their heirs 
forever. J. W. and wife are tenants for life only, and the heirs of 
their bodies take an estate in fee in the lands in remainder as pur- 
chasers; the remainder is contingent, and on the decease of the sur- 
viving donee for life, vests in such persons as are heirs of the bodies 
of J. W. and wife. A child, therefore, of J. W. and wife, who dies in 
the lifetime of the surviving donee, had no estate in the lands. Ac- 
cording to the intent of the testator, the personal property, on the 
decease of the surviving donee for life, goes over with the lands to 
the remaindermen ; the heirs of the body of J. W. and wife take an 
absolute property in the personalty on the decease of the surviving 
donee for life, and the executor or assignee of a child of J. W. and 
wife, dying before the wife, has no interest in the personalty. Jarvis 
v. Wyatt, 227. 


EJECTMENT. Vide Boundary, 1. 
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EMANCIPATION. 


A testator by will directed his slaves to be liberated whenever the laws 
of the State would tolerate it, and that until that time the slaves 
should be divided among his wife and children according to the stat- 
utes of distribution. Eight years after the probate of the will, and 
after the slaves had been delivered over to the wife and children in a 
course of distribution, the executor filed a petition to emancipate one 
of the slaves, and set forth meritorious services. Held, that as the 
testator had not given it in trust to the executor to see to the emanci- 
pation of the slaves at any indefinite period of time, and as they had 
been delivered over to the wife and children by the executor, the 
trust ceased in the executor, and he had no authority under the will 
to file the petition; and the facts all appearing on the face of the 
petition, it was dismissed. Pride v. Pulliam, 49. 


EQUITY. 

1. A father, by deed, gave a negro to his daughter, and provided in it 
that if she should die without children the slave should return to his 
. family. The deed was put into the father’s possession to be recorded, 
and afterwards, before it was recorded, the daughter, by parol, relin- 
quished all claim under the deed, and exonerated her father from all 
obligation to have it registered, and authorized him to destroy it. 
She afterwards married and died. Her husband filed this bill to set 
up the conveyance. Held, that after the daughter’s voluntary renun- 
ciation, she would not have been entitled to the aid of the court to 
set up the conveyance ; and that the husband, succeeding to her rights, 

could claim nothing more than she could. Fordham v. Miller, 219. 





2. Independent of this objection, whether the court would set up this 
_conveyance for the husband’s benefit, thus giving it a different opera- 
tion from what the parties intended, quere. Ibid. 


3. Where a cause stands more than two terms upon replication, and the 
usual order for commissions, it is regular to set it down for hearing; 
and where no steps are taken to prepare the cause for trial, the suit 
may be dismissed for want of prosecution; but the plaintiff may, if 
he please, have the cause set for hearing on bill and answer, or may 
have it heard; therefore, when the judge below refused both, and 
dismissed the bill without hearing, such dismission was held to be 
erroneous. Holmes v. Williams, 371. 


4. The bill alleged a certain sum received by the defendant, larger than 
that charged in the stated account. The defendant, in her answer, 
stated that her faculties were impaired by age and infirmities, and 
after so great a length of time since the transaction (about forty 
years) she could not speak with certainty to the matters charged in 
the bill, and said, in answer to the particular error; that she believed 
the sum charged in the stated account to be the true one, and did 
“expressly aver that to be the sum she received from her attorney, 
J. N., and no other.” The attorney, in his deposition, swore that he 
paid her the larger sum: Held, that the charge was sufficiently de- 
nied to bring the case within the rule that a decree will not be made 
against a positive denial, on the unsupported testimony of a single 
witness. Bruce v. Child, 372. 
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5. When a thing already exists which is alleged to be a nuisance, it may 
be a question whether this Court will interfere by injunction, before 

a trial at law establishing the fact of nuisance; but where the object 

of the bill is to prevent the erection of that which will be productive of 
injury, serious and irreparable, if erected, this Court will pass upon 

the question and interpose its authority to avert the threatened 
injury, for the matter cannot be tried at law, and should this Court 
refuse its aid, there would be no remedy. Attorney-General v. Blount, | 
284. au 

‘el 

6. Where a decree was directed by the Supreme Court (the case being | 
then in the court below), and entered in the court below, and the | 


INDEX. | 
i 


decree having been enrolled, a bill of review was exhibited, and a | 

decree thereupon pronounced in the court below, from which an ap- i 

peal was taken to this Court. It being objected here that the decree | 

complained of was a decree of this Court, or at least decrees directed i 

by this Court to be made below, and that neither a petition to rehear 

nor a bill to review could be entertained by the court below: Held, | 

by two judges, that the decrees were decrees of the court below, and, 

as such, examinable by bill or petition below, whether they were pro- 

nounced by the judge upon his own opinion or upon conference with 

the other judges. Griffin v. Griffin, 403. ‘ i 
7. In the court below an order of publication as to J. C., an absent de- | 

fendant, and afterwards an order setting the cause down for hearing 1 

and removing it to this Court. It did not appear from anything in 

the transcript that the publication had been made or a pro confesso 

taken. Held, that setting the cause for hearing was irregular. This 

Court can take cognizance of a cause removed only after it is set for 

hearing below. An irregular order setting the cause down for hear- 

ing is equivalent to no order; therefore, this Court cannot proceed. 

Brachen v. Colquhoun, 410. 


Vide Execution, 4. 


ESTOPPEL. 


The sovereign power cannot be estopped. Where the crown, in 1768, 
granted lands to A. which it had previously granted to Earl Granville, 
the grant in 1768 was void; and as the State succeeded upon the 
revolution to Earl Granville’s right to the land, a grant made by the 
State since shall be preferred to the royal grant in 1768. Taylor v. 
Shufford, 116. i 





EVIDENCE. 


1. Before parol evidence can be given of the contents of a paper alleged 
to be lost, such loss must be satisfactorily shown. The declarations 
of the administrator to the person into whose possession the paper 
was last traced, that he could not find the paper among those of his 
intestate, is not sufficient proof of the loss, where the administrator 
is living, and there is no obstacle to procuring his testimony. Allen 
v. Barkley, 20. 


2. Parol evidence shall not be received to contradict an acknowledgment 
in a deed of the payment of the purchase money. Spiers v. Clay, 22. 
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EVIDENCE—Continued. 


3. The record of a recovery against a guardian is not evidence against 
his securities, in an action brought by the plaintiff in that recovery 
against the securities, to subject them upon the guardian bond for 
the default of their principal. McKellar v. Bowell, 3A. 


4. The record of a recovery by the creditor of an intestate against his 
administrator is not evidence in a suit by the creditor against the 
securities of the administrator. Chair:man v. Clark, 43. 


5. A discharge by a magistrate upon a warrant for a felony is prima facie 
evidence of the want of probable cause in an action brought by the 
defendant against the prosecutor for a malicious prosecution. In 
such action the defendant may give in evidence, in mitigation of dam- 
ages, that after the prosecution instituted by him, the character of 
the plaintiff was bad upon subjects unconnected with the felony for 
which he was prosecuted. Bostic v. Rutherford, 83. 


6. Common reputation is evidence in questions of boundary; and in ascer- 
taining Earl Granville’s line astronomical observation is a more cer- 
tain mode (the latitude of the line being given) than an actual run- 
ning of the line from a certain point designated on the seashore as 
its beginning. Taylor v. Shufford, 116. 


. Where a lawsuit is pending between two parties relative to the title of 
a vessel, and they enter into a parol agreement -to settle all lawsuits 
and matters in controversy between them; and afterwards the plain- 
tiff in the lawsuit, instead of dismissing it, takes a judgment by de- 
fault, and is thereupon sued on his breach of the contract of settle- 
ment, in such suit either party may introduce parol evidence to show 
how his rights, as to the vessel, stood at the time of making the con- 
tract of settlement, because by so doing it would more satisfactorily 
appear whether those rights were taken into consideration in making 
the settlement. Truitt v. Chaplin, 178. 





8. Proof of the handwriting of a subscribing witness, under a temporary 
absence of the witness without a change of domicile, shall not be 
received, for it might lead to great abuses; but where a witness 
leaves the State in the exercise of a public duty (as in the case of a 
Member of Congress) all presumption of collusion is repelled, and his 
handwriting may be proved. Selby v. Clark, 265. 


9. A justice of the peace of Granville County rendered a judgment in 
Franklin. In an action on the judgment this fact may be proved, , 
and the justice is a competent witness. Hamilton v. Wright, 283. 


10. A record cannot be prima facie evidence; where admissible at all, the 
fact which it affirms cannot be contradicted; where it affirms a fact 
inter partes, such affirmation is conclusive upon parties and privies; 
where it affirms a fact in a case where no one was a party, it is evi- 
dence of that fact as to all persons alike. Where a suit was brought 
against three justices of the peace by an infant for having appointed 
a guardian for him without taking any bond, the record of the county 
court was offered in evidence by plaintiff, showing that on a certain 
day of a certain term the court was opened, the defendants being on 
the bench as justices at the opening of the court, and various orders 
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EVIDENCE—Continued. 


were entered on the record, among the rest, the appointment of the 
guardian to plaintiff. This record was offered as evidence that the 
defendants were the justices who made the appointment: Held, that 
it is not prima facie evidence of the fact; because a record, if evi- 
dence at all, is conclusive. It was evidence from which no inference 
of law is drawn, but it should have been left to the jury to draw from 
it the inference of fact that the defendants did make the appoint- 
ment, if it would furnish them with any such inference. Foster v. 
Dean, 299. 


11. A judgment obtained against a deceased person during his lifetime, 
and a second judgment obtained thereon against his administrator 
after his death, is both as to the administrator and his securities evi- 
dence of a debt due by the intestate; but it is not evidence against 
the securities that the administrator has or had assets to discharge 
it. But if the administrator has returned an inventory, such inven- 
tory is prima facie evidence against the securities of assets to that 
amount. Chairman v. Harramond, 339. 


EXECUTION. 


1. A levy on chattels vests in the sheriff a special property, and he may, 
therefore, sell after the return day of the writ, without a ven. ez.; 
but a levy on land gives to him neither property nor a right of pos- 
session; he has a naked authority to sell only; his sale transfers a 
right of property to the purchaser, and without the consent of the 
tenant the sheriff cannot give actual possession. Therefore, a sale by 
a sheriff of real estate, after the return of a fi. fa. and without a 
new writ, is made without authority, and passes no title. It seems 
that a levy on real estate shown only by an indorsement on the writ, 
made after the return day, is not valid. Barden v. McKinne, 279. 


2. The lien created by an execution is continued by an alias regularly 
issuing thereon; and if execution, at the instance of another plaintiff, 
issue after the lien of the first commenced, and before execution is 
fully done under it, the alias come to the sheriff's hands, it shall 
have the preference. Brasfield v. Whitaker, 309. 


3. A. made a deed of trust to satisfy several creditors; after this, part of 
the property is levied on and sold under execution. The sale passes 
nothing. A. had not such an interest as could be levied on under our 
act of 1812, subjecting equitable interests to execution. Brown v. 


Graves, 342. 


4. A. was indebted to B. and C. B. obtained a judgment against A., and 
before execution issued, a negro, the only property of A., was sold 
by a constable under an execution, when C. purchased him for $396, 
whereof he paid the constable $18, the amount of his execution, and 
by consent of A. retained the balance of his bid to satisfy the debt 
which A. owed him as far as it was sufficient for that purpose. A 
bill filed by B. against A., C., and the constable was dismissed. B. 
had no lien on the negro, either in law or equity. Selby v. Dizon, 


424. 
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EXECUTORS AND ADMINISTRATORS. 

1. When the plaintiffs in execution are administrators, who after a levy 
by the sheriff suspended the proceedings under the execution, and 
subsequently received the money from the defendant without any 
sale by the sheriff, they are liable to the sheriff in an action for 
his commissions individually and not as administrators. Matlock v. 
Gray, 1. 


2. A purchase by an administrator inures solely to the benefit of the next 
of kin, and the slave purchased remains in the hands of the adminis- 
trator after the sale upon the same trust as before. One marrying 
an administratrix is trustee of the intestate’s property in the same 
manner as his wife was, especially if he have notice that it was the 
property of the intestate. Falls v. Torrance, 412. 


Vide Evidence, 11; Trust; Lapse of Time. 


FALSE TOKENS. 


Promissory notes are not public tokens of themselves; bank notes are. 
An indictment, therefore, for a cheat at common law by passing cer- 
tain “promissory notes” as and for bank notes, without an averment 
that they resembled bank notes, cannot be sustained. S. v. Patillo, 
348. , 


FRAUD. Vide Judgment, 1. 
GRANT. Vide Estoppel, 1. 
HEIRS. Vide Construction, 1; Partition, 1. 


INDICTMENT. 


Indictment against two for an affray in “mutually assaulting and fight- 
ing with each other.” The defendants were found not guilty of an 
affray, but that the defendant A. was guilty of an assault and bat- 
tery upon B., the other defendant. Judgment on the conviction for 
an assault and battery may be pronounced. S. v. Allen, 356. 


Vide Bastard, 1, 2; False Tokens, 1; Justices, 1. 


INJUNCTION. 


An injunction granted upon the payment of the money, recovered at law, 
into the office of the master will not be dissolved simply because 
obtained more than four months after the rendition of the judgment 
at law. The object of the act of 1800 on the subject of obtaining 
injunctions was to prevent delay and hazard to creditors, and this is 
accomplished by the terms imposed. Pugh v. Maer, 362. 

Vide Equity, 5. : 


JUDGE'S CHARGE. 


The charge of a judge should be judged of by its general scope and spirit; 
hypercritical niceties are to be disregarded. When, therefore, in an 
action for an assault, the jury was told to imagine themselves placed 
in a situation similar to that of the plaintiff, and to give to the plain- 
tiff such sum as they would be willing to take as a compensation for 
the injury, the language is not to be understood literally. It is to be 
considered as admonitory to the jury to regard not merely the wrong 
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JUDGE’S CHARGE—Continued. 


sustained by the plaintiff, but the provocation he had given, the effect 
produced on him, the ability of defendant to make compensation, and 
to estimate the damages from a view of all the circumstances. Pas- 
chall v. Williams, 292. 


JUDGMENT. 
A judgment fraudulently confessed to cover the property of the debtor 
shall be postponed to a judgment obtained bona fide after such fraudu- 

lent confession. Leroy v. Dickinson, 223. 


JURISDICTION. © 


t Where iron was left with one for a certain purpose, who after using part 
retained the remainder to his own use, a warrant cannot be brought 
before a single magistrate to recover the value of the iron retained. 
The act allowing warrants “for specific articles, whether due by obli- 
gation, note, or assumpsit,” does not embrace this case. Perjury 
cannot, therefore, be committed on the trial of the warrant before 
the magistrate. 8S. v. Alewander, 182. 


JURY. 
An alien is not entitled to a jury de medietate lingue in North Carolina. 
8. v. Antonio, 200. 


JUSTICES. 

The justices of a county court are not obliged, by their own exertions, 
to build and repair jails; they are only bound to use such means for 
the accomplishment of that end as the law prescribes—4. ¢., to lay a 
tax, appoint commissioners to contract, a treasurer of public build- 
ings, etc.; and for an omission of one or all these acts it seems they 
may be indicted jointly as a body; but the indictment must charge 
which of the duties prescribed by the act has been neglected; it is 
not sufficient to charge generally that they negligently and unlawfully 
did permit the jail to go to ruin and decay. S. v. Justices, 194. 


JUSTICES’ JUDGMENT. 

Justices’ judgments are not records, and do not prove themselves; they 
resemble records in one particular, viz.: their merits are not examina- 
ble in an original suit, and assumpsit will not, therefore, lie on such 
judgments. Hamilton v. Wright, 283 


LANDS. 
The injury arising to adjacent lands by the overflowing of a mill-pond is 
a tort; although the statute has given a new remedy for it, it has not 
altered its nature. Wilson v. Myers, 73. 


LAPSE OF TIME. 

1. When a bill is filed to surcharge and falsify an account stated nineteen 
years before, the delay must be well accounted for, to repel the pre- 
sumption arising from this acquiescence. For this purpose it is not 
enough that the mistake sought to be rectified was discovered within 
a few months previous to exhibiting the bill, but it should appear 
why the discovery was not sooner made. Bruce v. Child, 372. 
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LAPSE OF TIME-—Continued. 


2. The claim of the next of kin to distribution of property purchased by 
the administrator at his own sale is not affected by the statute of 
limitations, being the case of a trust to which the statute has no 
application. In such case time is not a bar, but a circumstance from 
which a presumption may arise that the demand has been settled by 
payment or otherwise. A great lapse of time affords a strong pre- 
sumption, but such presumption may be rebutted by facts explanatory 
of the delay, and though the court will not encourage claims brought 
forward after a great efflux of time, but will presume against them, 
yet where the delay is satisfactorily explained and the presumption 
of satisfaction sufficiently removed, the equity of the claimant re- 
mains unaffected, and the court will decree for him, notwithstanding 
the great lapse of time. Falls v. Torrance, 412. 


8. In regard to time, equity acts by analogy to statute law or to common 
law, and time has the same effect as at law in the analogous case. 
Where the statute applies, time is a positive bar, may be pleaded, or 
is the ground of demurrer, and the right can only be saved by the 
same exceptions as at law have that effect. Ibid. 


4. It seems that equities of redemption and constructive trusts are cases 
in which equity acts in analogy to the statute, and time should be a 
bar in itself, according to the recent decisions in England. But when 
the rule as to time was adopted in this State, in such cases, equity 
was supposed to act in analogy to the common law. Hence, the time 
adopted was twenty years, and hence, also, it was considered as only 
affording a presumption of fact, and not as a positive bar. Though 
this notion was incorrect, and properly seven years is the period and 
should be a bar, in analogy to our statute of limitations, yet the no- 
tion has been so long adopted—is supported by such a train of de- 
cisions, and so much property depends upon it—that it is now too late 
to disturb it. Jbid. 

5. In cases of direct.or pure trusts time has no influence. The estate of 
the trustee is that which supports the trust, and without which it 
could not exist, and his possession operates for the benefit of the 
cestui que trust. The trustee cannot, by any act of his, make his 
estate and possession adverse to the cestui que trust. The trust 
owes its existence to agreement, and it requires the consent of the 
parties to destroy it. Therefore, if the trustee be guilty of wrongful 
conduct, he does not cease thereby to be a trustee, and of the same 
kind of trust as before such conduct; but it is at the election of the 
cestui que trust to consider the trust at an end (if he please) and 
treat the trustee as a wrongdoer. /J/bid. 








LEGACY. 


As to personal property, a residuary clause not only carries all not dis- 
posed of, but everything that in the event turns out not to be dis- 
posed of. Taylor v. Lucas, 215. 


LEVY. Vide Execution, 1, 3. 


LIEN. 


The purchase money of land, unpaid, is a lien on the land where no con- 
veyance has been made of it, unless there is evidence that the land 
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LIEN—Continued. 


was not looked to, or such lien has been abandoned. When, there- 
fore, A. purchased real estate, and a conveyance was to be made when 
the purchase money was paid, the vendor has a lien on the land for 
the purchase money; and A. having afterwards mortgaged the prem- 
ises to B., and B. having paid the purchase money, he may tack the 
money paid to the sum due on the mortgage; for the payment is for 
A.’s benefit; it discharges the lien, and enables him to demand the 
legal title. Henderson v. Stuart, 256. 


Vide Execution, 2, 4. 
LIMITATION. Vide Warranty, 3; Lapse of Time; Pleas and Pleading, 1. 
MALICIOUS PROSECUTION. Vide Evidence, 5. 


MANSLAUGHTER. 


Under the act of 1816, ch. 20, corporal punishment and imprisonment can- 
not both be inflicted on a person found guilty of manslaughter. S. v. 
Yeates, 187. 


MILL-POND. Vide Lands, 1. 
MORTGAGE. 


Under ordinary circumstances the purchaser from a mortgagee stands in 
his place, and must submit to a redemption on the same terms; for 
though he may purchase for a large sum, and though he has the legal 
title, yet he has not equal equity with the mortgagor, for he buys 
with notice; his title being on its face for the security of money, 
should put him on inquiry; and anything which puts one on inquiry 
is sufficient notice. There are cases, however, where a different rule 
prevails, as where the purchaser advances the money and takes a 
conveyance for the benefit of the mortgagor or his heirs, and not for 
his own benefit. But as in this case the defendant took an absolute 
conveyance to himself, and in his answer denied complainant’s right 
to redeem, he must be viewed as a mere assignee of the mortgagee, and 
must submit to a redemption on the same terms, and is not entitled 
to the sum which he has actually advanced. Henderson v. Stuart, 
256. 


NEW TRIAL. 


1. Where upon a record and statement of the case sent to this Court it 
appears that the charge of the court was not applicable to the facts 
stated, a new trial must be granted; for if there was no other evi- 
dence but that stated, the charge was irrelevant; and if there was 
other evidence, it should form part of the case; and in either event a 
new trial will be granted. Finch v. Elliot, 61. 


2. Where a judge below is correct in his statement of a rule of law, but 
makes a misapplication of it, and it is obvious, from the finding, that 
the jury were led into no mistake thereby, it seems that a new trial 
will not be granted because of such misapplication. Tatem v. Paine, 
64. 

3. If a release be offered in the course of a trial to render a witness com- 
petent, and is read without any objection made at the time as to the 
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want of proof of its execution by the subscribing witness, such objec- 
tion shall not avail after verdict as a ground for a new trial. Ibid. 


Vide Sheriff, 2. 
NUISANCE. Vide Equity, 5. 


PARDON. 


The Governor cannot, constitutionally, add to or commute a punishment ; 
but under the power of pardoning he may remit part of a fine. S. v. 
Twitty, 193. 


PARTITION. 


The act giving power to courts of equity to order sales of real estate for 
the purpose of partition directs the proceeds to which infants are 
entitled to be secured to such infant or his real representatives. 
Hence such share of the proceeds is to be considered as real estate, 
and (if the infant die before arriving at age) the heir at law will 
succeed to it, and not the personal representative. But if the infant 
arrive at full age and then die, whether the heir at law will be enti- 
tled, quere. Heckstall v. Powell, 216. 


PERJURY. Vide Jurisdiction, 1. 
PETITION FOR REHEARING. Vide Equity, 6. 


PLEAS AND PLEADING. 

1. To an action on a sheriff’s bond the plea was, the act of 1810, barring 
suits on such bonds if not commenced within six years after the right 
of action accrues; replication, a promise within three years. The 
replication is a departure from the declaration; for though the party 
promising may be liable in an action on the promise, yet the promise 
cannot restore the right of action on the bond; for to that, by the 
express words of the statute, lapse of time is a positive bar. Gov- 
ernor v. Hanrahan, 44. 


2. A variance between the writ and declaration, the former being in debt, 
the latter in assumpsit, is fatal even after verdict. Stamps v. Graves, 
102. 


3. It is not proper to permit a special plea to be added after the jury is 
impaneled. Hamilton v. Wright, 283. 


Vide Bills of Exchange, 1; Lands, 1. 


PRACTICE. 

1. Laws 1824, ch. 3, giving to the Supreme Court the power of amending, 
extends only to such amendments as the court below might have 
made; and it seems no substantial amendment will be allowed in the 
Supreme Court, because on such amendment the other party should 
have leave to amend his pleadings, and thus new issues are made 
which there is no tribunal to try. Matlock v. Gray, 1. 


2. The distributees of A. filed a petition against the administrator of 
A. and charged in the petition that B., one of the children of A., had 
been advanced by his father in his lifetime, and made him a defend- 
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ant in the petition. In the county court a jury found that B. had 
been advanced. B. removed the proceedings by certiorari to the Su- 
perior Court, where, after reference to the clerk of the matters of 
account, the suit as to the petitioners was settled and disposed of; 
and so much of the case as related to the advancement of B. was re- 
ferred to arbitrators, who decided that B. was entitled to receive a 
certain portion of his father’s estate; and when this award was re- 
turned, on motion, judgment was rendered for the sum stated to be 
due, in favor of B. against the administrator, without objection: 
Held, that the circumstances under which the judgment was rendered 
were such as made the judgment substantially just, as much so as if B. 
had been one of the petitioners instead of a defendant; and as B. had 
issued a sci. fa. to the administrator on this judgment, if the admin- 
istrator had any substantial plea he might urge it against the sci. fa. 
Dozier v. Simmons, 26. 


3. A petition was filed against several defendants, complaining of an 
injury done to lands by a mill-pond; a trial was had and verdict 
taken for the petitioner, and judgment against all the defendants. 
One of the defendants was dead at the time of judgment, and a writ 
of error was brought for this error in fact. On the return of the 
writ a motion was made below to amend by suggestion of the death 
nune pro tunc, etc. The motion was allowed on payment of costs, 
and the writ of error dismissed. On appeal to this Court, Held, that 
the amendment had been properly allowed, for it would have been 
at the trial a matter of course. Wilson v. Myers, 73. 


4. Where a plaintiff sued out twenty-one warrants on twenty-one notes, } 
amounting in all to $104, in cases where the causes of action were 
the same, and the defense was the same in all, the court compelled 
plaintiff to consolidate. Person v. Bank, 294. 


Vide Injunction, 1; Pleas and Pleadings, 3; Equity, 3, 4, 6, 7; New Trial, 
1, 2, 3; Sheriff, 2. 
PROCESS. 


A subpena is good which is tested in a certain year of American Inde- 
pendence, though the year of our Lord is not named. Goodman v. 
Armistead, 19. 


PUNISHMENT. Vide Manslaughter, 1. 
RECORD. Vide Evidence, 10; Justices’ Judgment, 1. 
REMAINDER. Vide Devise, 1. 

SHERIFF’S BOND. Vide Pleas and Pleadings, 1. 
SHERIFF’S RETURN. Vide Sheriff, 2. 


SHERIFF. 

1. When a sheriff levies and advertises for sale, but, in consequence of 
the payment of the debt to the plaintiff by the defendant in execu- 
tion, does not actually sell, he is nevertheless entitled to his commis- 
sions on the whole debt, under the act of 1784. Matlock v. Gray, 1. 
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2. The return of a sheriff of the service of a writ is made upon oath, and 
cannot be contradicted by the defendant’s affidavit that the writ was 
not served. When, however, a defendant, against whom a judgment 
by default had been rendered obtained a certiorari, and swore that 
the writ had never been served, and that he had a gdod defense, the 
certiorari will not be dismissed, but a new trial shall be had. Hunter 
v. Kirk, 277. 


SLANDER. 


It is not actionable to charge a man with burning an outhouse not parcel 
of the dwelling-house. Brady v. Wilson, 93. 


SUBPCENA. Vide Process, 1. 
TENANT IN TAIL. Vide Warranty, 2. 


TRUST. Vide Execution, 3; Executor and Administrator, 2; Lapse of Time, 
2, 3, 4, 5. 


VARIANCE. Vide Pleas and Pleadings, 2. 


WARRANTY, 


1. These words are formed in a deed of bargain and sale, viz.: “Further- 
more, I, the said M. H., for myself, my heirs, executors, and admin- 
istrators, do covenant and engage the above demised premises to him, 
the said J. H., his heirs and assigns, against the lawful claims or 
demands of any person or persons whatsoever, forever hereafter to 
warrant, secure, and defend.” /t seems that this is a personal cov- 
enant, and not a warranty. Gilliam v. Jacocks, 310. 


2. M. H., the grantor in the deed, was tenant in tail, and supposing the 

clause above cited to be a warranty, still no discontinuance of the 
estate tail is worked by reason of such warranty occurring in a deed 
of bargain and sale; nor is the heir in tail put to her formedon. 
Quere, Can the writ of formedon be now brought? J/bid. 


3. The first heir in tail after the death of M. H., the grantor in the fore- 
going deed, when the right devolved on him, was an infant, and died 
before the disability was removed, leaving an infant heir, who be- 
came covert before full age, and brought her action within three 
years after discoverture: she is not barred by the statute of limita- 
tions; she comes within the saving of the act. Jbid. 


WILL. 


1. A. executed a paper-writing in the form of a deed of trust, and after- 
wards, on the same day, made his will, referring to the former paper, 
the purpose of which was a distribution of his estate after death. D. Y. 
was one of the trustees named in the deed, and also one of executors 
named in the will, and one of the only two subscribing witnesses to 
both papers. The trustees were directed by the first instrument to 
retain out of the funds a compensation for their trouble. The testa- 
tor had both real and personal property, which his trustees and ex- 
ecutors were directed to sell. After the death of A., D. Y. released 
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all his claim to the other trustees. Whether the two papers are to 
be considered as one testamentary disposition, Quere. Allison v. Alli- 
som, 141. 

2. The will is not well executed. D. Y. had such an interest in the lands 
devised as was contemplated by the act of 1784, and when such 
interest exists at the time of attestation, no subsequent release will 
avail. Ibid. 


Vide Construction, 1. 


WITNESS. 
The plaintiff was security for one G. The defendant, the administrator 
of the creditor, obtained judgments at law against the principal and 
surety in a joint action. Plaintiff filed his bill to be relieved against 
the judgment, on the ground that he was discharged in equity by 
the laches of the holder. G. is not a competent witness to prove the 
truth of plaintiff’s bill. Cannon v. Jones, 368. 


Vide Evidence, 2; Will, 1. 


WRIT. Vide Sheriff, 9; Process, 1. 
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